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Lord Justice Ormerod 


Ir is very pleasing to solicitors to observe one of their 
number climb from the ranks to high judicial office. The 
promotion of Mr. Justice ORMEROD to the Court of Appeal, 
announced on 21st January, is not the first case of a one-time 
solicitor attaining one of the prizes of the legal profession, 
but so far as we know he is the first to reach the Court of 
Appeal via the county court bench. The relevant dates are: 
1913, admitted as a solicitor; 1924, called to the Bar at 
Lincoln’s Inn; 1944, appointed a judge of county courts ; 
1948, appointed a judge of the King’s Bench Division and 
made a Bencher of Lincoln’s Inn. We rejoice that such things 
are possible and not considered too unusual, and extend our 
heartiest congratulations to the new Lord Justice. The 
vacancy in the Queen’s Bench Division has been filled by the 
appointment of Mr. Girpertr Pav tr, Q.C., to be a Judge of 
the High Court, and to him too we offer our congratulations. 


Gourley in Reverse 


It is rarely possible to foresee all the implications of a new 
piece of law. When the House of Lords expounded in British 
Transport Commission v. Gourley {1956} A.C. 185; 100 
Sot. J. 12, the true principle of the interaction of revenue 
law and the assessment of damages compensatory of a loss 
of income, few could have seen in their lordships’ decision 
a warrant for the zmcrease of an award. But take the funda- 
mental of that decision to be that like ought to be compared 
only with like, and many apparently remote repercussions 
are possible. For instance, at the end of last term WILLMER, J., 
decided in The Telemachus [1957] 2 W.L.R. 200; post, 
p. 112, that in fixing the amount of a reward claimed by the 
master and crew of a vessel for salvage services rendered to 
another vessel, incidentally in the same ownership, the court 
ought to pay regard to the incidence of tax. In modern 
conditions, his lordship said, it would be unreal to ignore 
the possible effect of taxation on the amount of the salvage 
award. Accordingly the sums granted were larger than they 
would have been had the learned judge concluded that the 
tax element was to be disregarded. No exact calculation was 
necessary or indeed practicable, since a consolidated award 
was all that was asked for in the case of the crew. A further 
point is that Willmer, J., confined the tax consideration to 
such proportion of the crew as was ‘‘ of European extraction.” 
No doubt the practical exigencies of the situation make such 
generalisations unavoidable in what is after all only a rough 
and ready estimate, but it would be interesting to know 
Whether the learned judge’s assumption that only Europeans 
would be liable to tax on their shares is borne out in fact. 
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Coloured Pink 


So that an inaccuracy in a plan drawn on a conveyance shall 
not affect the substance of the transaction between the parties, 
generations of draftsmen have used the familiar phrase which 
begins “ for the purposes of identification only.” Unless that 
prophylactic wording is incorporated in the parcels, the general 
rule is that if the description in the conveyance is insufficient 
for exact delimitation or if it is ambiguous then the plan 
controls the definition of the extent of the property conveyed. 
Truckell v. Stock [1957] 1 W.L.R. 161; post, p. 108, shows 
the limited scope of this general rule. There, with reference 
to a deed in which the plan was allowed its full status of 
delineator, the footings of a wall which were outside the 
coloured portion of the plan were nevertheless held by the 
Court of Appeal to be part of the property conveyed. This 
was so because the parcels included the words “all that 
dwelling-house,”” and the footings (as well as the eaves, 
which also protruded) were clearly part of the dwelling-house. 
Where the plan came into its own was in relation to the 
column of air between the footings and the eaves and, the 
maxim cujus est solum compels us to add, the soil below the 
footings and the air above the eaves. For, as Coke said, 
“ the earth hath in law a great extent upwards... even up 
to heaven.”’ 


Local Authorities as Lenders 


In recent months we have heard complaints about delay in 
the offices of local authorities in dealing with applications for 
mortgage advances. The credit squeeze has diverted many 
potential borrowers to the local authorities and it is thus 
not surprising that there has been exceptional pressure in 
their offices. The Middlesex County Council, for example, 
have received as many as 300 applications per month instead 
of fifty per month in July, 1954, and obviously no authority 
can handle such an expansion without some delay, particularly 
as experienced temporary staff are difficult to obtain, more 
especially in London and other large towns. One way to 
help would be for private practitioners to act on behalf of 
local authorities making advances and thus relieve the 
pressure on the legal departments of the local authorities, 
but this would not relieve the pressure in other departments. 
The purpose of the credit squeeze is to restrict the borrowing 
of money: it seems that it is succeeding and we must not 


blame the local authorities who are the innocent victims. 


The Rent Bill and the Royal Institution 
of Chartered Surveyors 


THE Royal Institution of Chartered Surveyors bear some 
responsibility for the provisions in the Rent Bill for graduated 
increases of rent and the limits on such increases, for it was 
on their recommendations that the similar Housing Repairs 
and Rents Act, 1954, provisions were based. The memoran- 
dum, therefore, which they sent to the Minister on 15th January 
is of the first importance. It states that an increase in future 
rents ought to enable current repairs to be done as they 
become necessary, but one very important problem is the 
accumulation of repairs which must be done now. The Bill 
takes some account (in Pt. II of Sched. I) of the fact that 
time may be required to carry out these repairs, but lack of 
funds may delay action for longer than is desirable. They 
therefore hope that the Minister, following the precedent of 
his earlier Circular 42/54, will do all he can to encourage 
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local authorities to use their powers of lending money to 
owners for the purpose of carrying out repairs; and that 
this assistance will not be limited to structural repairs, as 
the circular appears to contemplate. The legislative provisions 
which enable this to be done should be given further publicity, 
and in particular should be mentioned in notes appended to 
certificates of disrepair issued by local authorities under the 
provisions of the Bill. Local authorities, in turn, should be 
more willing to make loans than they sometimes are. With 
regard to the decontrol provisions, the Institution urges that 
the six months’ period of grace is too short a time for the 
750,000 tenants in England and Wales estimated to be 
affected to be able to arrange their affairs. The solution 
which the Institution suggests is that the period under 
para. 2 (1) of Sched. IV should be increased from six months 
to eighteen months, and that if, during that period of eighteen 
months, the landlord and the tenant should enter into a new 
lease of the premises for a period of not less than three years, 
the decontrol should become effective on the commencement 
of that lease and the rent payable thereunder may be such as 
is agreed between them. If a new lease is not agreed so that 
the tenant continues at the former rent, and that rent is inclusive 
of rates, it should be provided that the rent during the period 
of eighteen months can be increased by the amount of any 
increase in rates. The memorandum, in a brief reference to 
houses which will continue to be held compulsorily by local 
authorities until not later than 31st March, 1960, adds that, 
where such a house was formerly subject to rent control, 
the compensation rent will continue to be the former controlled 
rent, and no provision is made in the present Bill to have 
those rents adjusted. It recommends that increases corres- 
ponding to those in cl. 1 should be permitted as from the date 
the Bill comes into force. 


International Commission of Jurists 


Last week Mr. GERALD GARDINER, Q.C., addressed a meeting 
of barristers and solicitors of all political parties on the 
subject of his recent visit to Johannesburg where he attended 
the opening proceedings of the “‘ treason trials.’’ Mr. Gardiner 
went to South Africa under the auspices of ‘‘ Justice,’ which 
consists of the associations of lawyers attached to the three 
main political parties, and in co-operation with the Inter- 
national Commissipn of Jurists. The opportunity was taken 
to explain the work of this Commission, whose secretary-general 
is Mr. NormMAN S. Marsu, and which consists of fifteen 
distinguished lawyers, this country being represented by 
Sir HARTLEY SHAWCROSS. The Commission’s task is to 
defend, to strengthen and to elucidate the principles underlying 
the conception of the “ Rule of Law.” Basically the purpose 
is to inform and encourage public opinion in favour of the 
things which many of us take for granted. For example, the 
Commission drew public attention to the legal issues under- 
lying the Poznan trials and sought permission to send an 
international team of observers. This action received 
world-wide publicity, and although the permission sought was 
not granted, other observers were eventually allowed to 
attend the trials. The Commission directed its main efforts 
to clarifying the legal implications of the situation in Hungary 
and published three research papers. It also made use of its 
contacts with lawyers throughout the world, and particularly 
in uncommitted countries, to inform governments of the issues 
of law involved. We understand that moves are now being 
made to establish in Britain an organisation in sympathy with 
the aims of the Commission. 
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THE REGISTRATION OF RESTRICTIVE TRADING 


[Vol. 101] 95 


AGREEMENTS—I 


THE Registration of Restrictive Trading Agreements Order, 
1956 (S.I. 1956 No. 1869), which came into force on 
30th November, 1956, requires the registration of all the 
restrictive trading agreements listed in the schedule thereto 
which existed on that date or are entered into thereafter. 
It is the purpose of this article and its sequel to define and 
describe the agreements which are registrable, to deal with 
the procedure for registration and the sanctions against 
failure to register, and to suggest a number of drafting hints 
whereby the need for registration may be avoided or the 
incidence of the Act be mollified. 


When must an agreement be registered ? 


An agreement is registrable only if it comes within s. 6 
of the Restrictive Trade Practices Act, 1956, and imposes 
restrictions of the kind listed in the schedule to the 1956 
Order. 

An agreement is within s. 6 if it is made between two or 
more persons who carry on business within the United 
Kingdom in the production or supply of goods, or the applica- 
tion of a manufacturing process to goods, with or without 
other parties, and the agreement imposes restrictions on 
two or more of the parties to it. It is not necessary that 
two persons who are producers, suppliers or processors, should 
accept restrictions. An agreement will be registrable if it 
is made between A (a manufacturer), B (a wholesaler who 
deals in A’s goods) and C (a consumer who buys those goods 
from B) if the agreement imposes restrictions on A and C, 
for example, a restriction on A that a trade discount shall be 
allowed only to C and other persons appearing on an approved 
list, and a restriction on C that he will use A’s products in 
his own business only and will not resell them. 


The restrictions which the agreement must impose for it 
to be registrable are as follows :— 


(1) Restrictions as to the prices to be charged or quoted 
for goods supplied or offered, or for the application of any 
manufacturing process to goods. 

This paragraph will catch principally horizontal price- 
fixing agreements between producers, suppliers and processors, 
but it will also catch vertical agreements which contain a 
provision for price discrimination or resale price maintenance 
by one party, plus another restriction on another party.* 


Thus, the following agreements will be registrable :— 


(a) An agreement between A (a manufacturer) and B 
(a wholesaler) by which A agrees to allow a trade discount 
only to B and other wholesalers on an approved list, and 
B agrees not to resell any of A’s products to retailers who 
are not on A’s approved list. 

()) An agreement by B to resell A’s goods only at the 
prices prescribed by A, in return for which A agrees to 
supply his products only to B and other wholesalers on an 
approved list. 

(2) Restrictions as to the prices to be paid for goods or for 
the application of any manufacturing process to goods. 

This is the counterpart to (1) and catches horizontal price- 
fixing agreements between manufacturers which set the 

* The terms used to describe the restrictive agreements most 


commonly met with are more fully explained in an article published in 
this Journal on 10th March, 1956 (100 Sov. J. 178). 


prices at which they will buy their raw materials, and agree- 
ments between wholesalers or retailers which fix the prices 
at which they will respectively buy from manufacturers or 
wholesalers. 

(3) Restrictions as to the terms and conditions on which 
goods will be supplied or any manufacturing process applied 
to goods. 


This paragraph catches horizontal agreements between 
producers, suppliers and processors, which prescribe the terms, 
other than as to price, on which they will supply their goods 
or services. Thus, it will catch an agreement between two 
or more manufacturers that they will supply their goods only 
to dealers who agree to maintain the manufacturers’ resale 
prices, or only to dealers who agree not to supply other 
dealers who are not approved by the manufacturers. It will 
also catch vertical agreements in the same way as paragraph (1) 
does, so that an agreement will be registrable if it is made 
between A (a manufacturer) and B (a wholesaler) by which 
B agrees to obtain an undertaking from the retailers to whom 
he supplies A’s goods to maintain A’s resale prices, in return 
for which A agrees to allow B a discount available only to 
wholesalers approved by A. 

(4) Restrictions as to the terms on which goods will be 
acquired. 


This is the counterpart to (3) and will catch horizontal 
agreements between dealers to acquire goods only from 
manufacturers who agree to sell their goods to those dealers 
alone and not to their competitors. It is worth noting here 
that an agreement between dealers to acquire goods only 
from manufacturers who prescribe fixed resale prices is 
registrable under this paragraph even though it is made void 
by s. 24 (2) of the 1956 Act ; s. 6 (3) makes an agreement or 
arrangement registrable whether it is legally enforceable 
or not. 

(5) Restrictions as to the persons or classes of persons to 
whom goods are to be supplied, or for whom any manufacturing 
process is to be applied to goods. 


This paragraph will catch both horizontal agreements 
between manufacturers or wholesalers to supply goods only 
to dealers on an approved list, and vertical agreements 
between a manufacturer and a wholesaler by which (in return 
for a restriction accepted by the other party) the wholesaler 
agrees to resell the manufacturer’s products only to retailers 
approved by him, or by which the manufacturer agrees to 
sell all his products only to a restricted number of wholesalers. 

(6) Restrictions as to the persons or class of persons from 
whom goods are to be acquired. 


This is the counterpart to (5). It catches horizontal 
agreements between wholesalers or retailers to acquire goods 
only from manufacturers or wholesalers (as the case may be) 
who are approved by the parties to the agreement. It also 
catches vertical agreements between a manufacturer and a 
wholesaler by which, in return for a restriction accepted by 
the manufacturer, the wholesaler agrees to acquire only the 
manufacturer’s goods and not those of his competitors. 
Similar agreements between wholesalers and retailers are 
likewise within the paragraph. 

By s. 6, certain agreements which do not expressly impose 
restrictions on the parties thereto are, nevertheless, deemed to 
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do so and, consequently, are registrable. They are dealt with 
in subss. (4), (6) and (7), which are self-explanatory. 


Exempt agreements 


Sections 7 and 8 exempt certain agreements from registra- 
tion and, therefore, from the jurisdiction of the Restrictive 
Practices Court. Section 7 lists certain restrictions of which 
no account is to be taken in determining whether the agree- 
ment embodying it is registrable. If, therefore, A and B 
agree upon mutual restrictions, but A’s restriction is within 
s. 7, the agreement must be considered as if it contained 
B’s restriction alone, and it will not be registrable because 
s. 6 makes an agreement registrable only if it imposes restric- 
tions on two or more parties. If A, B and C agree upon 
mutual restrictions, and A’s restriction alone is within s. 7, 
the whole agreement, including A’s restriction, is registrable, 
but the Restrictive Practices Court cannot invalidate A’s 
restriction under s. 20 as it is not a restriction “ by virtue of 
which . . . this Act applies to the agreement.” Section 8 
exempts certain agreements from registration, but, where the 
exemption is subject to conditions (e.g., s. 8 (3), dealt with 
below), exemption is given only if all the conditions are 
complied with; non-compliance with one condition makes 
the whole agreement registrable, and any restriction in it 
(other than one exempted by s. 7) may be invalidated by the 
Restrictive Practices Court. 

Most of the provisions of ss. 7 and 8 are self-explanatory, 
but s. 7 (2) and s. 8 (3) call for some comment. 

Section 7 (2) provides that no restriction in an agreement 
for the supply of goods, or for the application of a manu- 
facturing process to goods, shall be taken into account if it 
relates exclusively to the goods supplied or processed. Thus, 
if A (a manufacturer) agrees to sell certain goods to B (a 
wholesaler) who undertakes not to resell those goods except 
to retailers approved by A, or to resell those goods only at 
the resale prices prescribed by A, the agreement will not be 
registrable whatever restriction A enters into in return. But, 
to prevent s. 7 (2) being used as a cloak for horizontal price- 
fixing and exclusive dealing arrangements, a proviso to it 
withdraws the exemption if the agreement contains restrictions 
which are accepted as between two or more parties by whom 
the goods are supplied or processed, or as between two or 
more parties to or for whom the goods are supplied or 
processed. Thus, an agreement for the sale of goods will be 
registrable if made between A and X (manufacturers of 
complementary parts of the finished product) and B and Y 
(who jointly distribute the finished product) by which A and 
X agree not to acquire their raw materials for making the 
goods from suppliers not on an approved list, or by which 
B and Y fix the common price at which they will resell the 
goods. 

Section 8 (3) exempts from registration an agreement for 
the supply of goods to which no one other than the seller and 
buyer are parties if the only restrictions accepted are: (a) by 
the seller, in respect of the supply of goods of the same 
description to other persons, and (b) by the buyer, in respect 
of the sale or the acquisition for sale of other goods of the 
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same description. Thus, the restriction by the seller may 
be, not to supply other persons, or to give a preference in 
meeting the buyer’s orders, or to give the buyer a discount 
not allowed to other dealers, or to all of them. The restriction 
by the buyer may be, not to buy such goods except from the 
seller, or to give some preference to the seller in ordering 
such goods, or not to supply such goods to any dealer not 
approved by the seller, or to resell such goods only at the 
resale prices prescribed by the seller. But the essentials 
for exemption under s. 8 (3) are: (i) that the agreement 
should be for the sale of goods ; (ii) that only the seller and 
the buyer should be parties to it, and (iii) that all the 
restrictions imposed by it should relate to goods of the same 
description as those sold under it, though not necessarily 
to the actual goods sold to the buyer, as s. 7 (2) requires for 
the exemption given by it. 


Procedure for registration 


The procedure for registration is prescribed by the Registra- 
tion of Restrictive Trading Agreements Regulations, 1956 
(S.I. 1956 No. 1654). The person who registers must furnish 
to the Registrar of Restrictive Trading Agreements four 
copies of the agreement (one copy being signed by him) 
together with a signed certificate that the copies contain the 
names of all the parties to the agreement and the whole of 
the terms thereof. If the agreement is a standard form used 
in numerous transactions with different parties, four copies 
of the standard form and four lists of the parties to agreements 
in that form may be furnished instead of four copies of each 
agreement ; this will, obviously, be useful where a manu- 
facturer requires dealers with him to sign a standard form of 
exclusive dealing or resale price maintenance agreement. 

If the registrable agreement existed on 30th November, 
1956, it must be registered by 28th February, 1957; if it 
is entered into after 30th November, 1956, it must be registered 
within three calendar months after it is entered into (s. 10 (1) 
and Registration of Restrictive Trading Agreements Order, 
1956, regs. 2 and 3). If a registrable agreement is varied, 
or determined otherwise than by effluxion of time, there must 
be registered within three months thereafter four copies of 
the instrument effecting the variation or determination 
(one copy being signed by the person who registers) together 
with a certificate signed by him that the copies of the 
instrument contain all the terms thereof (s. 10 (2) and 
1956 Order, reg. 2). A useful relaxation of the requirement 
to register variations of registrable agreements is made by 
reg. 3 of the Registration Regulations where the variations 
relate only to matters of detail. 

If a registrable agreement was made before 30th November, 
1956, and is varied, or determined by effluxion of time or 
agreement, not later than 28th February, 1957, the agreement 
to be registered is the agreement with the variations written 
into it, or, if the agreement is wholly determined, no particulars 
of it need be registered at all (s. 10 (3)). This subsection 
gives an opportunity for last-minute revision of existing 
agreements ; some suggested revisions will be mentioned in 
the sequel to this article. R.R.P. 





It is announced that the Queen has approved that Lord 
Justice SELLERS be made a Privy Councillor on his appointment 
as a Lord Justice of Appeal. The Queen has also approved that 
a knighthood be conferred upon Mr. Justice HINCHCLIFFE on 
his appointment as a Judge of the High Court of Justice. 

His Honour Judge WRANGHAM has been appointed Judge for 
the districts of the county courts comprising Circuit 16 (Yorkshire), 


in succession to His Honour Judge Kingsley Griffith, M.C., who 
has retired. 

Lieutenant-Colonel RicHARD EVERARD AUGUSTINE ELWES, 
O.B.E., T.D., Q.C., and Lieutenant-Colonel JOHN GARDINER 
SuMNER Hosson, O.B.E., T.D. (T.A.R.O.), have been appointed 
chairman and deputy chairman respectively of the Court of 
Quarter Sessions for the County of Bedford. 
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LAND CHARGES AS LOCAL LAND CHARGES ? 


In the report of the Roxburgh Committee on Land Charges, 
it was said that “ an apparent solution of the problem [i.e., of 
the existing registration of charges in a ‘names’ registry, 
whereby a purchaser under an open contract after Ist January, 
1956, may in fact be fixed with notice, by reason of regis- 
tration, of some charge registered more than thirty years 
previously against an estate owner whose name the purchaser 
had no means of ascertaining] which naturally comes into 
view would be to convert the existing system from a system 
of registration against the names of owners into a system of 
registration against the land affected within the central 
registry itself.’ It was generally known that this was con- 
sidered to be impracticable by the Chief Land Registrar, and 
therefore The Law Society (and, it is understood, the local 
authority associations and a number of private individuals) 
in evidence submitted to the Committee” had suggested that 
a transfer should be arranged from the Land Charges Registry 
at Kidbrooke to the local land charges registries throughout 
the country, which are “ parcels’’ registries. This transfer, 
it was suggested, should be effected by providing that, after 
a certain date, restrictive covenants should be made no longer 
registrable (at all*), and that thereafter all other land charges 
should be registrable only in the local registries. 


“cc 


This suggestion of The Law Society was rejected by the 
Committee as being “‘impracticable.’* In this article it is 
proposed to examine the arguments of The Law Society, 
and the machinery by which they proposed that the transfer 
should be effected, and also, in so far as these can be surmised 
(for the report of the Committee is strangely reticent here), 
the arguments which persuaded the members of the Committee 
to reject The Law Society’s suggestions. All that was actually 
said in the report amounted to a confession of failure and a 
counsel of dzspair—the Committee could only .urge that 
compulsory registration of title should be pressed on with as 
quickly as possible. 

In their Second Memorandum, The Law Society pointed 
out that there are not sufficient details in the names register 
at Kidbrooke of the land affected by entries to enable a direct 
transfer to be effected to each of the local registries. A public 
announcement embodying a requirement of re-registration in 
local registries by a given date—in manner reminiscent of the 
procedure applicable to the lodging of claims for loss of 
development value under Pt. VI of the Town and Country 
Planning Act, 1947—probably would prove acceptable neither 
to Parliament nor to the profession, and therefore The Law 
Society suggested that the Kidbrooke Registry should be 
required to serve a notice, in each case, on the person who 
effected registration of the particular matter (the “ original 
proprietor ’’). The Roxburgh Committee regard this as a 
major difficulty, because there are over two million registered 
land charges and the work of sending out notices would 
clearly be very great ; this of itself would give rise to grave 
problems of staff and expense to the Chief Land Registrar. 
Moreover, a large number of the original proprietors will 
have changed their addresses, transferred the benefit of their 
charges, died, become insane or bankrupt since they first 
registered their charges, and consequently it seems probable 

1Cmd. Paper 9825, and see articles by ‘A BC’ at 100 Sor. J. 611, 
627 and 645. 

2 Annual Report of the Council of The Law Society for 1956, at 
pp. 141 et seq. 

® These observations do not apply, of course, to registered land. 

“ Roxburgh Report, para. 18. 


that a considerable proportion of the notices would not reach 
the correct persons, and injustices would result. 

The Law Society’s arguments, which to some extent meet 
these objections, may be summarised as follows :— 

(i) If restrictive covenants were no longer—as from an 
“ appointed day ’’—registrable, the work of transfer would 
be reduced considerably, as restrictive covenants amount to 
more than one-half of the total number of registered land 
charges. The Law Society pointed out that there would 
be little risk of an owner being prejudiced by the non- 
registration of a restrictive covenant, because these covenants 
are “almost invariably created as part of the terms of a 
disposition of land,” and they are “ invariably disclosed in 
the abstract,” and repeated or referred to in each subsequent 
conveyance or mortgage. Moreover, it is with restrictive 
covenants that changes in ownership and identity of the 
person entitled to the benefit of the charge would be most 
likely to arise, as these charges are more frequently long 
lived than are most of the other classes of land charges. 
The Roxburgh Committee accept the suggestion that 
restrictive covenants should be no longer registrable, 
although they “ hesitate to describe it as a recommendation, ” 
and point out that acceptance thereof would involve the 
repeal of s. 44 (5) of the Law of Property Act, 1925, and 
the restoration of the rule in Patman v. Harland (1881), 
17 Ch. D. 353, which they also recommend for other reasons 
when dealing with the third of the questions in their terms 
of reference. 

(ii) The work of notification and transfer could be broken 
down by taking the volumes of the index in alphabetical 
or some other logical order, and dividing them into anumber 
of blocks. The process of sending out notices could then 
be spread over a specified period of, say, five years, as 
from the commencement of which the Kidbrooke registry 
would be closed to all new registrations, and new charges 
would be registrable only in the appropriate local registry. 
One of the blocks of names in the registry would be dealt 
with during each period of six months, the recipients of 
notices from Kidbrooke being given the subsequent six 
months in which to re-register their charges in the local 
registries. If re-registration were not effected within the 
time so limited in any particular case, it would still be 
possible to re-register after the specified date, but priority 
would then be lost. In this way, it was suggested, all the 
original proprietors registered at Kidbrooke wouJd be 
notified within the five-year period (except in so far as the 
notices fail to reach them), and six months later those who 
were interested would have had an opportunity to effect 
re-registration. As well as sending out notices to the 
original proprietors, general notices of the right to re-register 
could be published periodically in the Press and by local 
authorities. As a consequential measure, The Law Society 
recommended that the statutory length of title fixed by 
s. 44 (1) of the Law of Property Act, 1925, should be 
temporarily extended to thirty-six years, but should revert 
to the normal thirty years after completion of the process 
of transfer. 

Such a transfer would, in the writer’s view, bring very 
decided advantages, which are worthy of mention before 
discussing the objections thereto. In the first place, the 
existing parcels registers would be more fully used, the plans 
at present in use being adequate, it is apprehended, to cope 
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with the additional work. Map indices are kept by most 
authorities at present under r. 5 of the Local Land Charges 
Rules, 1934; those local authorities who have obtained the 
Minister’s approval to the keeping of the index in some other 
form should find no difficulty in recording and indexing the 
new entries in the same way. 

But, if this change were to come about, it would also 
be desirable that some of the recommendations of the Report 
of the Stainton Committee on local land charges® were first 
put into effect. Thus :— 

(i) The county local land charges registers should be 
abolished and the few existing entries therein transferred 
to the respective county district registries. 

(ii) The local authority themselves should be made the 
registrar, and not their clerk, as at present. 

(iii) One Government department should be made 
responsible for supervising the administration of the local 
registries and giving advice thereon ; this will be particu- 
larly important where the clerk to the authority is not a 
solicitor or barrister, but even here it should be remembered 
that it is a “notice” register only, and rulings on fine 
points of law should not often arise. 

(iv) The Local Land Charges Rules should be revised 
and consolidated . 

In the second place, such a transfer should result in a 
reduction in the fees payable by prospective purchasers and 
others in respect of searches. No fee at all would be paid to 
Kidbrooke, which would give a minimum saving of Is. 6d. 
and probably an average saving of at least 3s. (two names). 
In county districts there would be a further saving of at least 
5s. (apart from fees for the customary additional inquiries 
of at least 7s. 6d.), if the county registers were abolished. 
The standard fee on a local land charge search could well be 
increased to 7s. 6d.,® thereby giving the local authority 
increased revenue for the additional work, without increasing 
the cost ultimately to be borne by the purchaser. 

Why, then, could not the Roxburgh Committee accept these 
suggestions ? Firstly, it is understood that the difficulties 





5 Cmd. 8440, published in January, 1952, and still not implemented. 
* It is understood that most local authorities manage to make their 
registries pay for themselves at present. 


“ The Solicitors’ Journal ” 
Saturday, January 26, 1957 


in the actual mechanics and the cost of the transfer would be 
indeed great, and that the necessary staff would not be easy 
to find. More important, however, the Committee were not 
convinced that the advantages were sufficient to offset the 
turmoil that such a radical change would bring about—the 
legislation would be extremely complicated and very 
vulnerable to attack during its progress through Parliament. 
Some people might be prejudiced without any fault on their 
part. Further, are so very many people really going to be 
prejudiced by the fact that there may be charges registered 
more than thirty years ago of which they know nothing ? 
The purchaser does not in practice rely only on his searches ; 
he also makes inquiries of his vendor, and except in the few 
cases of a dishonest (and pretty cunning!) vendor, he will be 
told of any charges that have been enforced during the 
vendor’s tenure of the property. Again, it would probably 
not be possible for pending actions, writs and orders to be 
made registrable in a “ parcels” register ; by the very nature 
of things, a person registering a bankruptcy petititon (i.e., the 
Registrar in Bankruptcy) cannot know of the assets of the 
bankrupt at that stage, or whether he is the owner of any 
land. A names register would, therefore, presumably have 
to remain for these entries, although the number of searches 
that would have to be made therein would be limited, as these 
entries have a “ life’”’ of five years only. 

To sum up, there is, in the writer’s view, a great deal more 
to be said for the conclusion at which the Roxburgh Com- 
mittee arrived than appears in the report. The Attorney- 
General indicated that the Government virtually accepted 
the findings of the Committee, in answer to a question in 
the House on 23rd October, and also said that there was no 
prospect of legislation on this subject—or to implement the 
recommendations of the Stainton Committee—at present. 
The writer would himself have favoured a provision making 
all new land charges registrable in the local registries, leaving 
existing charges at Kidbrooke to die out, a provision being 
included to the effect that charges should be re-registered 
periodically (say, every thirty years), and also providing that 
restrictive covenants should no longer be registrable ; after 
all, everyone seems to be agreed about the practicability and 
advisability of the latter point, at least. J. F. GARNER. 


HEAVY WEATHER > 


Last June, at 100 Sox. J. 482, we logged the incidents of two 
very gallant rearguard actions fought against the powers that 
be by Lieutenant-Commander Boaks, R.N. (Retired), the 
first off Trafalgar Square and the second in an action in the 
High Court. Commander Boaks was questioning the right 
of a Bow Street magistrate to remand him in custody upon 
conviction for an offence—in his case, motor car obstruction— 
for which only a fine could be imposed. 

Under the old Summary Jurisdiction Acts it was clear 
beyond a peradventure that the magistrate had such a power, 
but the new Magistrates’ Courts Act, 1952, has made such 
heavy weather of these powers of remand and adjournment 
that it is no wonder that the Commander thought upon the 
intricacies of the new Act he might, in the Court of Appeal, 
reverse the decision of the inferior court and so, as it were, 
sweep his foes from off the seas. 

Magistrates, of course, of necessity often have to remand 
or adjourn their cases. Before conviction they may adjourn 
to any agreed date but, if the defendant is in custody, for not 
more than “ eight clear days.” Upon conviction they may 








also adjourn the proceedings to make any properly necessary 
inquiries, but if the defendant is to be remanded in custody 
the remand must not be for more than twenty-one days. 

For reasons best known to the gentlemen who drafted the 
Magistrates’ Courts Act, to say this took four sections and 
more than a thousand words. The Commander thought he 
was bound to elude his enemies in such a fog of verbosity, 
but happily for the summary courts this was not to be. The 
Court of Appeal held that the Bow Street magistrate had 
acted within his powers and so the appeal failed ([1956) 
3 W.L.R. 1126; 100 Sor. J. 945). 

‘“T wish,” said Singleton, L.J., in his judgment (as reported 
in The Times, 28th November, 1956), “ that I could persuade 
Commander Boaks that life would be much easier for him 
and the police if he helped them instead of taking his own 
line.” If this is too much to wish for, perhaps we may hope 
that in his next action Commander Boaks will go to the 
Court of Appeal with one of the many points of magisterial 
law which have still to be settled and not one which has never 
been seriously in doubt for a century. oe c 
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BUSINESS PREMISES: MEANING OF 


In Percy E. Cadle & Co., Ltd. v. Jacmarch Properties, Ltd. 
[1957] 2 W.L.R. 80; ante, p. 62 (C.A.), the Court of Appeal, 
upholding the judgment of a county court, decided that a 
landlord of business premises desirous of terminating the 
tenancy on the strength of an intention to reconstruct the 
premises must intend more than a change of identity if he 
is to succeed: the proposed change must, besides being 
substantial, be physical and not merely metaphysical. 

The relevant paragraph—Landlord and Tenant Act, 1954, 
s. 30 (1) (f)—runs: “ that on the termination of the tenancy 
the landlord intends to demolish or reconstruct the premises 
comprised in the holding. . . .””. The headnote and statement 
of facts occupy as much space as the three judgments ;_ this 
is not a criticism, for a full description of the position is 
desirable, and the judgments could and did deal succinctly 
with the meaning of the word “ reconstruct.”’ 


The facts 

As in the recent case of Betty’s Cafés, Lid. v. Phillips 
Furnishing Stores, Ltd. [1956] 3 W.L.R. 1134 ; 100 Sox. J. 946 
(C.A.), the landlords would have been precluded from seeking 
possession on the ground of intention to occupy for their 
own business (s. 30 (1) (g)) by reason of the fact that they had 
acquired the reversion within the last five years. But the 
exclusion does not apply to the above “ intention to demolish 
or reconstruct’ ground ; and if the intended reconstruction 
were to be carried out in connection with use for own purposes, 
the landlords could legitimately avail themselves of para. (/). 

The preinises comprised in the lease were the ground floor 
and basement of a two-storeyed building, the other floor being 
let by a different lease. The tenants concerned in the 
application used the ground floor as a tobacconist’s shop and 
men’s hairdressers; the basement, which was damp, for 
storage. The first floor, which was, of course, not part of 
“the holding,’”’ was a ladies’ hairdresser’s shop. Access to the 
basement was via an outside staircase, which would be part of 
the holding ; to get to the upper floor it was necessary to 
use another outside staircase which belonged to the adjoining 
premises. 

The landlords having given notice to terminate (two days 
after completion), stating their intention to reconstruct, the 
tenants applied for a new tenancy ; and the questions to be 
decided were whether the landlords’ intention to do whatever 
they said they intended to do was firm and settled and 
whether whatever they intended to do amounted to 
reconstruction of the premises comprised in the holding. 

What they intended was this: to instal inner staircases, 
ground floor to basement and ground floor to upper floor ; 
to instal lavatories on the upper floor ; to make the basement 
a better place by putting in a proper floor and getting rid of 
the sources of damp. The work would cost some £1,500 and the 
further intention was to let the building as a whole at a 
substantial rent. 

It is interesting to note that in the course of the proceedings 
references were made, in the endeavour to ascertain the 
meaning of ‘‘ reconstruct,” to four other expressions denoting 
processes designed to effect or involve alteration, namely, to 
modernisation, to improvement, to rebuilding, and to repair. 
The county court judge’s view was that what was intended 
was modernisation but not reconstruction. The Court of 
Appeal was asked to take a wider view of the situation, 
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** RECONSTRUCT ” 


Change of identity 


If and when the work was done, the holding would no 
longer be a holding, but would be part of a larger building, 
it was contended—the court being invited to draw an analogy 
between the facts and phenomena held, in Rent Act cases, to 
bring about a “change of identity.” That expression has 
been used in such cases when a landlord has claimed decontrol 
by reason of the dwelling-house having been reconstructed 
so that “ the new premises shed all the attributes of the old ”’ 
(see Solle v. Butcher [1950] 1 K.B. 671 (C.A.)) ; and conversion 
of a house into a house and shop has been held to have this 
effect in Glynn v. Smith (1925), 59 Ir. L.T. 155, and other Irish 
cases. These applied the principle in Phillips v. Barnett 
[1922] 1 K.B. 222, where three houses were thrown together 
and let as a factory: “ The only inference that can properly 
be drawn from the facts is that this building first came into 
existence when it was let to the appellants and is not 
identical with the houses ... as they existed in 1914” 
(Atkin, L.J.). This was applied to a flat which had once been 
part of a rent-controlled house in Sinclair v. Powell [1922] 
1 K.B. 393 (C.A.), the tenant unsuccessfully seeking apportion- 
ment of the old standard rent of the house: “ If the part of a 
house was not let as a separate dwelling in August, 1914, you 
may show that, substantially in the form in which it now is, 
it existed and was let as part of a whole house or a larger 
tenement in August, 1914, and can get the rent apportioned. 
But if the part has been substantially altered, so that you 
cannot predicate it that, in its present form, it was, as part 
of a whole, let in 1914, I do not think that apportionment is 
possible ’’ (Atkin, L.J.). It was again applied in Darrail v. 
Whitaker (1923), 92 L.J.K.B. 882: the three floors of a 
dwelling-house had become, respectively, a lock-up shop, a 
set of offices and a flat ; Lush, J., repeated his statement of 
the law made at the Divisional Court stage of Phillips v. 
Barnett; ‘‘ The landlord cannot be said to increase the rent 
of a house which has been so substantially altered that it is 
no longer the same subject-matter as it was in 1914.” 


But the Landlord and Tenant Act, 1954, s. 30 (1) (f), it 
was held, did not entitle a landlord to possession merely 
because he wished to change the character of the property. 
What was to be done to the basement was repair, and the 
installation of new staircases would be improvements ; but 
not reconstruction. 


Rebuilding 


There must, said Denning, L.J., be substantial work of 
construction; in effect, a rebuilding of the premises or 
of a substantial part of the premises; the word “ recon- 
struct ”’ was, he thought, best expressed here by the synonym 
“ rebuild.”” Hodson, L.J., reached the same conclusion, 
invoking the noscitur a socits principle: the word “ recon- 
struct ’’ followed the word “ demolish ’”’ in the subsection ; 
“demolish ” clearly involved the physical act of destruction ; 
he agreed that the word “ reconstruct ’’ seemed to be equiva- 
lent to ‘‘ rebuild,’ and to contemplate a state of affairs where 
there has been “a measure of demolition falling short of a 
total demolition.’”” Ormerod, J., agreed that ‘“ recon- 
struction’’ must mean a physical reconstruction of the 
premises ; it must mean, he thought, in the first place a 
substantial interference with the structure of the premises 
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and then a rebuilding, in probably a different form, of such 
part of the premises as has been demolished by reason of the 
interference with the structure. 


The synonym 


The court was, of course, primarily concerned with rejecting 
the notion that a change of character would constitute 
reconstruction (not that it was contended that some physical 
operations would not be necessary ; no analogy was sought 
to be drawn with, say, the reconstruction of a limited 
company). Nevertheless, one may wonder whether the 
guarded statement that ‘“rebuild’”’ is a synonym for 
“reconstruct” (guarded in that Denning, L.J.’s statement 
included an “ I think,” and Hodson, L.J.’s a “‘ seems to be ’’) 
may not cause some trouble in the future. Ormerod, J., 
may be said to have considered the question of exact meaning 
more closely when he not only pointed to the need for two 
separate operations, but opined that the rebuilding must 
probably be in different form ; in so saying the learned judge 
may have been conscious of Buckley, L.J.’s “repair is 
restoration by renewal or replacement of subsidiary parts of 
a whole,” and concerned to emphasise that the decision did 
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not mean that a landlord could succeed merely on the strength 
of an intention to repair, however extensively. 

But it may be open to question whether a “ different 
form’’ is a requirement. If, say, the occasion were a 
dangerous structure notice, what was called for might be 
capable of achievement by interference followed by (to 
introduce yet another expression) reinstatement in the same 
form as before and with like materials, it then being a question 
of degree (and Denning, L.J.’s judgment contains the 
passage, ‘“ Whether there is work of that character and to such 
a degree is primarily a matter for the county court judge ’’) 
whether the intention is intention to reconstruct or intention 
to repair. It is, of course, of importance that in every case 
the landlord must prove that he could not reasonably do the 
work without obtaining possession of the holding. 

It is unlikely that a dangerous structure notice will ever 
be served on the owners of the campanile at Pisa (no building 
byelaws were in force in Tuscany during the long period of 
its construction), despite the fact that the unintended 
deviation from the perpendicular has increased ; but com- 
pliance with such a notice would, I suggest, be possible 
without any change of form. R. B. 


HERE AND THERE 


SPARE THAT HOUSE 

THERE are, no doubt, many reasons for criticising the House 
of Lords, but those who picture it as a rigidly exclusive 
assembly of effete aristocrats stiff with the feudal pride of a 
lineage emerging from the mists of the receding centuries are 
very far off the mark. By far the greater number of extant 
peerages were created in the last hundred years. Very few 
indeed are more than two hundred years old. So it is with the 
buildings of England. Our tourist publicity and our own 
sentimental vision pictures our towns and villages as rich in the 
mellow survivals of ancient craftsmanship—cluttered up with 
a lot of out of date rubbish, say the innovators @ outrance— 
but that is every bit as far from the truth as the popular 
impression of the House of Lords. Yet how very often does it 
happen that, ignoring acres upon acres of charmless and 
undistinguished ramshackle thrown up meanly and at 
random and crying aloud for demolition, public and private 
planners decide that nothing will serve their turn but to make 
tabula rasa of some pleasant, interesting and irreplaceable 
survival which no sensible person would actually want to 
throw down save on the thesis (not yet universally accepted) 
that “history is bunk.” Some inconvenience to some might 
have been caused, but there would have been no substantial 
injustice, if the Planning Acts had -imposed an absolute 
prohibition on the demolition of any building two hundred 
years old or more save on very good cause shown. Those who 
acquired such a building would have known quite clearly 
where they stood ; they would have to regard it as a building 
and not just as a potential vacant site. Do you think that’s 
impracticable ? Well, is Bruges, say, any the worse for having 
strictly enforced a building policy harmonious with its 
architectural traditions? There are always plenty of archi- 
tecturally barren areas for bold architectural experiments 
without approaching every building problem in the spirit of 
Osbert Lancaster’s ‘ Draynflete.” 


ARDEN’S HOUSE 
OnE hears that the Kent County Council have accepted a 
recommendation that no objection be raised to the owner’s 





proposal to demolish Arden’s House in Abbey Street at 
Faversham : it was once part of the gateway of the Abbey 
before its dissolution under Henry VIII. Faversham Historical 
Society and a good many local people have been trying to save 
it, but it seems to be thought that the fact that acquisition and 
repair would cost £5,000 is an insuperable stumbling block. 
Is it? One hears of people building quite small houses for 
£5,000 these days. What is economically absurd about 
acquiring and repairing one for the same amount? The 
owner has only just stopped living in the place. In the present 
housing situation, could no one else be found to move in? Of 
course, even those of us who feel that it would be a pity to 
erase a piece of Faversham history without absolute necessity 
must acknowledge that the Arden from whom the house 
takes its name would himself have had no sentimental feelings 
about the preservation of antiquities. He belonged to the 
thrusting Tudor middle class who did well out of the social and 
religious upheavals of his time, and he did particularly well out 
of the dissolution of the local Abbey. His dealings with the 
Abbey property had made him a number of enemies in the 
town of which he was at one time mayor. He is described as a 
tall and comely person, but the most remarkable thing about 
his memory is the number of people who clearly thought that 
it would be a good idea to murder him. 


CRAZY GANG MURDER 


Ir was his wife, ‘“‘ young, well-shaped and every way hand- 
some,’ who was most anxious to be rid of him for love of a 
London tailor called Morsby, with whom she was fairly well 
known to be carrying on an illicit love affair. It is an interesting 
sidelight on her husband’s character that he closed his eyes to 
the situation “ for fear of disobliging her relations from whom 
he had some great expectations.” Nevertheless, in spite of his 
convenient complaisance, Alice preferred him out of the way 
and, not satisfied with her “ lewd practices,’’ procured some 
poison from a local man who instructed her to put it in the 
bottom of a porringer and to pour milk on it. However, not 
paying attention to what she was doing, she put the milk in 
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first and the poison afterwards with the result that, after a 
couple of spoonfuls, her husband, “‘ liking neither the taste nor 
the colour,”’ threw down the dish and was only slightly sick. 
The lady then took into her confidence a neighbour called 
Green, from whom her husband had wrested a piece of ground 
at the back of the Abbey, about which blows ‘“‘ and many 
menacing expressions had passed between them.’ Green 
enthusiastically entered into the scheme and, being in favour 
of force rather than any more poison, hired a demobilised 
ex-serviceman, Black Will, a sort of human gorilla who had 
earned a terrifying reputation for ferocity when the English 
armies were fighting at Boulogne a few years earlier. Arden’s 
personal servant was also privy to the plot, but was a rather 
timid ally as Black Will showed every sign of being ready to 
murder him too for good measure. Between his timidity and 
Black Will’s bone-headed stupidity, several attempts failed. 
In the end, it took a concerted effort to finish off Arden. 
Morsby played tables (a sort of backgammon) with him one 
evening. The servant held a candle so as to cast shadows over 
the cupboard where Black Will was hiding. Black Will on a 
prearranged signal sprang out and strangled Arden with a 
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towel. Morsby hit him on the head with a 14 lb. flat iron. 
Mrs. Arden stuck a knife several times into the breast of the 
corpse. They then carried it out of the garden gate into the 
adjoining fields and left it there, but as snow was lying on the 
ground, the footprints told as plainly as could be exactly 
what had happened. At the next Assizes in 1551 there was a 
sensational case. The wife, the servant, the lover and his 
sister were all executed. So was an innocent man called 
Bradshaw who had unfortunately got involved in the affair 
by casually mentioning to Green the notorious ferocity of 
Black Will. Green and Black Will both got away abroad, but 
Green eventually returned and was executed. Black Will 
committed a capital crime at Flushing and was executed 
there. The episode inspired an Elizabethan blood and thunder 
stage piece. It is hard to draw a moral from this welter of gore, 
save perhaps that if you must murder your husband, in the 
name of common sense be intelligent about it. To the his- 
torically minded it is interesting to think that the house where 
all this happened is still standing. With a little suitable tourist 
publicity it might even become one of the economic assets of 


the town of Faversham. RICHARD Rok. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal”.] 


Conveyancing Charges in West Essex 

Sir,—I am writing to seek the assistance of the JOURNAL in 
a matter relating to conveyancing charges. This society has 
just adopted rules providing that the minimum fee chargeable 
in conveyancing matters be 100 per cent. of the appropriate 
scale, and these rules are to come into effect from the 
Ist February, 1957. 

This society’s area is very close to London, and it is for this 
reason that I am writing to you in order to bring the matter to 
the attentiou of as many solicitors as possible, since there may 
be many solicitors practising in London who do not know the 
precise boundaries of the area or, indeed, the boundary between 
the counties of London and Essex. 

The area of the society covers :— 

The county boroughs of East Ham and West Ham ; 

The boroughs of Barking, Chingford, Dagenham, Ilford, 
Leyton, Wanstead and Woodford, and Walthamstow ; 

The urban districts of Chigwell, Epping and Waltham 
Holy Cross ; and 

The rural districts of Epping and Ongar. 

It may also assist solicitors to know that the area of the 
society covers all, or the major part, of the following London 
postal districts :— 

E.4, E.6, E.7, E.10, E.11, E.12, E.13, E.15, E.16, E.17 
and E.18. 

I should be grateful if you could publish this letter, or a 
summary of the facts contained in it, so as to bring the information 
to the notice of as many as possible. 

L. MarK LIELL, 


Loughton. President, West Essex Law Society. 


The Future of Private Practice 


Sir,—I have read with great interest the remarks of the 
President of The Law Society regarding the difficulties facing 
those who wish to enter private practice, printed in your 
Centenary Number, and the article headed ‘“‘ Financing the 
Plunge ”’ in your issue of the 12th January, 1957. I submit that 
most of these difficulties could be greatly alleviated, and the 
President’s fears of a shortage of entrants to the profession 
largely assuaged, by adopting a system of associateship 
qualification. 


There is a great deal of responsible work which an articled 
clerk can, and often does, perform after passing his Intermediate 
Examination. With the growing complexity of the law to-day, 
I suggest it would be an advantage to the profession, as much as 
to the individual, if a clerk could qualify as an assistant solicitor 
after serving an abridged period of articles and passing the 
Intermediate Examination (possibly enlarged in scope). He 
could then obtain employment under supervision, either in 
private practice or Government service, and gain practical 
experience whilst accumulating capital for his own practice or 
the purchase of a share in a partnership. When it was con- 
venient to him and he was ready for the next stage of his career, 
he could take the Final and obtain the senior qualification. 


The dual origin of the profession might be recalled by naming 
such solicitors ‘‘ attorneys.”’ 
** MANAGING CLERK.” 
Welling, Kent. 





The University CoLLEGE, Lonpon, Facu_ty oF Laws, 
announces the following lectures on current legal problems from 
5 p.m. to6 p.m. : 31st January: The Changing Commonwealth, by 
Professor R. C. FitzGerald, LL.B., F.R.S.A., Professor of English 
Law in the University of London, and Dean of the Faculty of 
Laws, University College, London ; 7th February : Compensation 
for Industrial Injuries, by D. J. Payne, LL.B., Lecturer in Laws, 
University College, London; 14th February: The New Law of 
Copyright, by A. Goodman, M.A., LL.B. (Cantab.), LL.M., 
Solicitor of the Supreme Court; 21st February: Sovereignty 
Triumphant ? by G. Schwarzenberger, Ph.D., Dr. Jur., Reader 


Theatre, Gower Street, W.C.1. 
ticket. 


in International Law in the University of London, and Director 
of Studies, 


London Institute of World Affairs. The second 
lecture in the Chemistry Theatre, other lectures in Eugenics 
Admission will be free, without 


Mr. R. S. Borner, V.R.D., has been appointed to be Secretary 
of the CHARTERED AUCTIONEERS’ AND EsTATE AGENTS’ INSTITUTE 
when the present Secretary, Mr. F. C. Hawkes, O.B.E., retires 
in October, 1957. 
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Middle Temple and the Midland Circuit, Barrister-at-Law. 
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Joun A. O’ KEEFE, B.Sc. (Econ.), LL.B., of the Middle Temple, 
Barrister-at-Law. pp. Ixiv and (with Index) 931. 1956. 
London : Butterworth & Co. (Publishers), Ltd.; Shaw & Sons, 
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A Bill of Particulars. 
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By ANN MARBUT. 267. 1957. 
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The Practitioner’s Probate Manual. 
pp. xvi and (with Index) 624. 1956. 
Sons, Ltd. £3 3s. net. 


London : 


The Valuer’s Digest of the Statutory Definitions of Value 
relating to the ownership or occupation of land. Collated and 
annotated by H. Howarp KarsLakE, F.R.I.C.S. (Spec. Dip. 
Rating), F.R.V.A., F.I. Hsg., Chartered Surveyor. pp. (with 
Index) 161. 1957. London: The Rating and Valuation 
Association. {£1 5s. net. 


Girls Who Go Wrong. 
1956. London: Victor Gollancz, Ltd. 


By KATHERINE SULLIVAN. 
16s. net. 


pp. 243. 


A Century of Family Law 1857-1957. Edited by R. H. 
GRAVESON and F. R. GANE. Witha Foreword by The Rt. Hon. 
Lorp EvERSHED, Master of the Rolls. pp. xviii and (with 
Index) 459. 1957. London: Sweet & Maxwell, Ltd. 
£1 15s. net. 


The Law of Restrictive Trade Practices and Monopolies. 
By C. O. WILBERFORCE, Q.C., ALAN CAMPBELL, M.A., and 
Nerv P. M. EttEs, M.A., of the Inner Temple, Barristers-at-Law. 


Consulting Editor, R. GRESHAM Cooke, C.B.E., M.P., of the 
Inner Temple, Barrister-at-Law. pp. xxiv and (with Index) 
677. 1957. London: Sweet & Maxwell, Ltd. £4 4s. net. 


A Legal Bibliography of the British Commonwealth of 
Nations. Second Edition. Volume 2: English Law from 
1801 to 1954, including Wales, the Channel Islands and the 
Isle of Man. Compiled by Joun S. JAMeEs and LEsLIE F. 
MAXWELL. pp. vii and (with Index) 519. 1957. London : 
Sweet & Maxwell, Ltd. £3 3s. net. 


REVIEWS 


Income Tax Law and Practice. ~Twenty-seventh Edition. 
By Ceci, A. Newport, F.A.C.C.A., Fellow of the Institute of 
Taxation, and H. G. S. PLUNKETT, Barrister-at-Law. 1956. 
London : Sweet & Maxwell, Ltd. £1 10s. net. 


There are three main types of text book on income tax—the 
large and exhaustive work used by the specialist, the book on 
some particular speciality, and the medium-sized volume for those 
who are not specialists but who must concern themselves with 
various tax matters. This book is one of the many which fall into 
the third category, and your reviewer, having tried most of them, 
thinks it is one of the best. Its popularity is indicated by the 
number of editions which have appeared—the absence of very 
much new legislation in 1955 has enabled two years instead of one 
to elapse since the twenty-sixth edition. The new one includes 
the provisions of the Finance Act, 1956, notably those relating to 
Sched. E and to retirement annuities, although the latter— 
dealt with in an appendix, which is hardly the proper place for so 
important a matter—is not treated so fully as one might wish. 

The text is conveniently divided into numbered sections with 
cross-headings, and there are almost 200 arithmetical examples or 
illustrations. 


A History of English Law. Volume I: The Judicial 
System. Seventh Edition. By Sir Witt1AmM HoLpswortu, 
O.M., K.C., D.C.L., Hon. LL.D. Revised under the general 
editorship of A. L. GoopHart and H. G. Hansury, D.C.L., 
with an introductory essay and additions by S. B. CHRIMEs, 
M.A., Ph.D. 1956. London: Methuen & Co., Ltd. £2 5s. net. 


Not the least exciting feature of this annotated reissue of a 
famous work of authority is the subtle suggestion, at the end 
of the outline plan of the History as now printed, that Sir William 
Holdsworth’s original scheme, terminating as it did for the most 
part with the coming into force of the Judicature Acts, may yet 
be extended by his literary executors into more recent times. 
Many will hope that this may be so, and that the important 


developments in the shape and substance of our law which have 
occurred in the present century will come to be chronicled in a 
dispassionate narrative to match the admirable style in which 
the distinguished author has set down ancient events and trends. 

We have called the present book an annotated reissue. The 
text seems to have been left substantially in the form in which 
it stood after Holdsworth’s 1938 revision, even to the point of 
allowing it to refer to an edition of Halsbury’s Laws of England 
now superseded, and to leaving undisturbed a now inaccurate 
footnote as to the last instances of the privileged trial of peers. 
The editors remark jn their preface on the use of this first volume 
of the History by students. Granted that any student using it 
““as a consultant of final resort ’’ will have by him one or more 
other books to bring his knowledge up to date, we still think 
more might have been done in footnotes to indicate those parts 
of the text which, while on their face they appear to record the 
last statutory change in a modern field, have yet become out of 
date since they were written. The abolition of privilege of 
peerage in cases of felony is an instance ; another is the passage 
on the jurisdiction of the modern county courts. 

But since the author’s absorption was in the history of the 
judicial system, one does not expect the book to include any 
full account of the present organisation of the courts. ‘The 
chief occasion for periodic revision, then, is the desirability of 
recording the new discoveries of scholars about the old institutions 
of which Holdsworth wrote. For volume 1 this task has been 
performed by Professor Chrimes in what is curiously described 
as an Introductory Essay. It is hard to say that it is an intro- 
duction to anything, but, on the other hand, it effectively 
supplements the original work at many important points. While 
it is keyed to Holdsworth’s text, it might have been more useful 
still if some method could have been devised of introducing 
references to the supplementary material at the pages of the 
book where the various topics are principally handled. Or there 
might with advantage have been one comprehensive index to 
the whole book. 










ere 


——— 





AIT 


Os 
















2. 
& 


“ The Solicitors’ Journal "’ 
Saturday, January 26, 1957 





When. testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan's, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum of £______. ___ free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


| 


Ieee 


A St. Dunst an’s continues to rely entirely on voluntary 
i funds and has not been taken over under the National 
Health Service. 


For further particulars write te 
SIR IAN FRASER, M.P. (Chairman) 
Se. Dunstan’s, 1 South Audley Street, London, W.z 





Se. Demssan’s is registered in aceordance with the National Assistance Act, 1948 
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“1 WISH | COULD FEED MYSELF, NURSE ’’ 


She has always been independent, but now she can do nothing 
for herself, for her hands are crippled by Rheumatoid Arthritis. 
She is but one of thousands who spend the twilight of their 
lives in crippledom and pain—and we still know little of the 
causes of the Rheumatic Diseases, (Osteo-Arthritis, Gout, 
Fibrositis, Spondylitis, etc.) that the 


EMPIRE RHEUMATISM COUNCIL 


President : Chairman : 
H.R.H. The DUKE of GLOUCESTER, K.G. ye Dr. W.S.C. COPEMAN, O.B.E., F.R.C.P 


is trying to stamp out through Research. But Research costs 
money—very much more could be done if funds were available. 
Please help in our fight against the Rheumatic Diseases. The 
Council is not State aided, and relies entirely upon your generosity. 


TAVISTOCK HOUSE (N4) 
TAVISTOCK SQUARE 
LONDON, W.C.| 


PLEASE REMEMBER THE E.R.C. WHEN 
ADVISING CLIENTS 














ST aaa 


S 





32% 


Tax paid by 
the Society 








CP yA ORERLOST, -—, ARaaRRRRER . 


_. 
(ite for Booklet, vs 


Assets exceed £13,250,000 Reserves exceed £540,000 
CHIEF OFFICE 

Marke! St., Newcastle upon Tyne Phone: 20911/2 

London Office: 17 Conduit St., W.| Mayfair 0446 


Branches throughout the country 
Member of the Building Societies Association 




















Please mention “ THE Souicitors’ JouRNAL ” when replying to Advertisements 









“Steady-on”’ 
Solicitor! 





Solicitors who are 
instructed to include a 
bequest for seamen’s 
welfare can be forgiven 
a certain amount of confusion. There are so many 
admirable societies from which to choose. Happy the 
solicitor who sets course for King George’s Fund for 
Sailors. It is “‘ Steady-on” from there because this is 
the central fund for all sea services. 

More than 120 welfare and benevolent societies 
derive their funds wholly or partly from K.G.F.S. It 
is always informed of their needs and makes grants 
accordingly. 

A bequest in their favour helps all seamen of all 
classes and their dependants everywhere. 






King George’s Fund for Sailors 


1, Chesham Street, London, S.W.1, SLOane 0331 (5 lines) 
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Of the succinctness and definition of Holdsworth’s treatment 
of his subject we shall not assume the arrogance to speak, except 
to say by way of example that his discussion of the legal implica- 
tions of Magna Carta seems to us on a par, in clarity and sureness, 
with the political commentary on the same theme in Sir Winston 
Churchill’s History of the English Speaking Peoples. 

Some four years ago, in connection with another volume of 
Holdsworth, we ventured to recommend a modicum of historical 
reading even to busy practitioners. Not to labour the matter 
further, we would say to anyone who was in the least moved 
by that recommendation that the present volume is largely 
self-contained in the sense that it covers the history of the courts 
from the earliest times to 1875, with some later extensions ; 
and that Sir William Holdsworth considered that subject to 
afford a good general introduction to the far more complex 
history of the law itself. As he presents it, it is all that and 
more. 


Business Lettings. By Dennis Lioyp, M.A., LL.B., of the 
Inner Temple, Barrister-at-Law, and JOHN MONTGOMERIE, 
B.A., of Lincoln’s Inn, Barrister-at-Law. 1956. London : 
Butterworth & Co. (Publishers), Ltd. {£2 10s. net. 


While the enactment of Pt. II of the Landlord and Tenant Act, 
1954, may well have been responsible for the appearance of this 
work, it covers a great deal more than is to be found in that 
statute. The opening chapter alone, headed ‘‘ Legal Suitability of 
Premises,’’ expounds—but with admirable terseness—the law 
relating to investigation of title, the effect of restrictive covenants, 
much of the law of town planning, etc., as it is likely to affect 
landlords and tenants of business premises. A chapter on ‘‘ Form 
of Agreement ”’ is rather less satisfactory, too much being devoted 
to the difference between a lease and a licence ; and the third 
chapter, dealing with ‘‘ Parties,’’ does not contain much that is of 
special interest to landlords and tenants of business premises. 
But Chapter IV, on Covenants, gives us everything that such 
landlords and tenants may or should want to know ; not only 
about repairing covenants, covenants restricting use and aliena- 
tion, etc., but also about insurance, about guarantees, about 
rights of way and access, etc. Perhaps the advisability of a 
provision for suspension or abatement of rent in the event of fire 
might have been given greater emphasis, and one might suggest 
that when dealing with fixtures the authors have ignored 
“constructive freehold ’’ decisions ; but the chapter is replete 
with useful information neatly summarised, and the same can be 
said of Chapter V on Assignment and Devolution. We then 
come to Security of Tenure, the subject of Chapter VII, and 
that subject is treated with great thoroughness (it is not the 
author’s fault that Wheeler v. Mercer has, since the book went to 
press, been reversed ; the Court of Appeal had refused leave to 
appeal). When dealing with Castle Laundry, Ltd. v. Read [1955] 
1 Q.B. 586, this chapter contains some very cogent reasoning 
about the nature of a “continued’”’ tenancy. Its concluding 
section, No. 22, headed ‘‘ Practical Points,’’ will be particularly 
appreciated by those concerned with these matters. Chapter VII 
then sets out, in tidy fashion, the law of Dilapidations—common 
law and statutory modifications—and there follows a chapter on 
Compensation for Improvements. Lastly, the scope of excluded 
tenancies (agricultural holdings, mining leases, etc.) is summarised ; 
and Appendices set out the texts of statutes, of rules of court, 

. notices, regulations and determination of rateable value procedure 
rules. 

The flow of new law at the present day is indeed, as is observed 
in the Preface, ceaseless, and those using the book will have to 
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keep their eyes open for possible changes in the law relating to 
occupiers’ liability and that relating to protection of tenants of 
combined premises. But it is the function of writers to state what 
the law is rather than what it may be, and Professor Lloyd and 
Mr. Montgomerie have discharged that function with great 
thoroughness. 


The Annual Practice, 1957. By R. F. BurNaAnp, C.B.E., M.\., 
a Master of the Supreme Court, A. S. Diamonp, M.M., M.A., 
LL.D., a Master of the Supreme Court, and B. G. Burnetrt- 
Hatt, M.A., of Lincoln’s Inn, Barrister-at-Law, assisted by 
W.H. RepMan. London: Sweet & Maxwell, Ltd. ; Stevens 
and Sons, Ltd. ; Butterworth & Co. (Publishers), Ltd. 2 vols., 
£5 10s. net. 

All the provisions of the Administration of Justice Act, 1956, 
except s. 15, are now in force, and all relevant sections are printed 
in the Annual Practice, 1957. The associated rules of court, the 
Rules of the Supreme Court (No. 3), 1956, appeared too late, 
however, for incorporation, and are noted in an addendum only. 
Other changes in practice since the publication of the last edition 
are fully dealt with. 


The Lawyer’s Remembrancer and Pocket Book, 1957. 
By J. W. Wuirtock, M.A., LL.B., assisted by S. H. W. 
PARTRIDGE, M.A. London: Butterworth & Co. (Publishers), 
Ltd. 15s. net. 

This pocket book, as is well known, contains, in addition to 

a diary, a great deal of legal and other information which it is 

useful for a lawyer to have in his pocket. 


The Lawyer’s Companion and Diary, 1957. Editors : 
Ernest L. Buck and Lestize C. E. Turner. London : 
Stevens & Sons, Ltd. ; Shaw & Sons, Ltd. £1 7s. 6d. net. 
This bulky volume—as a “‘companion”’ it will suit the 

chronically desk-bound best—contains a desk diary, lists of 

barristers and solicitors and much other information. Its 
usefulness has long been proved. 


Paterson’s Licensing Acts, 1957. Sixty-fifth Edition. By 
F. Morton Situ, B.A., Solicitor, Clerk to the Justices for 
the City and County of Newcastle upon Tyne. London : 
Butterworth & Co. (Publishers), Ltd. ; Shaw & Sons, Ltd. 
£3 5s. net. 

Legislation in 1956 included several additions to licensing law 
now dealt with in Paterson : the Licensing (Airports) Act, 1956, 
the Occasional Licences and Young Persons Act, 1956, the Hotel 
Proprietors Act, 1956, and the Finance Act, 1956, ss. 2 and 3. 
A number of new High Court decisions are noted, and the Food 
Hygiene Regulations, 1955, are printed in full. 


The English Legal System. Second Edition. By A. K. R. 
Kiratry, Ph.D., LL.M., of Gray’s Inn, Barrister-at-Law. 1950. 
London : Sweet & Maxwell, Ltd. £1 10s. net. 

The new edition of this student’s textbook takes account of the 
changes effected by the County Courts Act, 1955, and notes as well 
some impending reforms such as those enacted, but not in every 
case yet operative, under the recent Administration of Justice 
Act. The result is an up-to-date survey of the nature and 
machinery of the system to which the student is being introduced, 
pithily written and full of the detail which alone makes such a 
comprehensive subject interesting to the tyro. We found the first 
edition very readable, and an examination of its successor gives 
us no cause to revise this judgment. 


“THE SOLICITORS’ JOURNAL,” 24th JANUARY, 1857 


A letter to the Editor of the Solicitors’ Journal published on 
the 24th January, 1857, gives a remarkable picture of work in 
the Brentford County Court: ‘‘ The cause list at the last court 
contained upwards of 100 cases—got through, as usual, during 
the day. It invariably contains from 100 to 200 cases, all of 
which are decided on that day. Some of the suitors and lawyers, 
being tired of waiting about, towards the end of the day became in 
various stages of inebriety and talked, laughed and swore with 
no other interruption than an occasional ‘ Pray silence!’, ‘ Be 
quiet, ladies !’, ‘ You must sit down or go out’, from the meek- 
spirited usher; or an angry dialogue between the aforesaid 





usher and some ‘ unprotected female’ struggling at the door to 
gain admission. It is admitted, I believe, that the principle of 
the Small Debts Act is cheap and speedy law and for this purpose 
courts are directed to be held at least once in every month. 
But I ask you, sir, why in a populous district like this the court 
does not sit once a week . . . having a cause list of moderate 
dimensions, containing one-quarter or one-half of the present 
average number ? It may truly be said that it is impossible 
for the learned judge (Mr. Adolphus) to give the same degree of 
attention to those causes which may happen to be at the end of 
this long list as to those at or near the beginning.” 
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TALKING 


TUFSDAY, 8th 


January, 1957 


This conveyancer has noted with mixed feelings the recom- 
mendations of the Law Reform Committee on the rule against 
perpetuities (H.M. Stationery Office, Cmnd. 18), which it 
seems will do little to ease professional burdens in this 
generation. There are to be two systems—the old and the 
new—and para. 67 of the report makes it quite plain that for 
a long time to come we shall have to know and apply both 
of them. For old stagers, no less than for students, this will 
be hard going. There are no fewer than twenty-two recom- 
mendations. Of these one is of a general character, leaving 
twenty-one “‘ substantives ” for digestion. Perhaps we should 
not complain of this truly artistic conformity with the subject, 
viz., life or lives in being and twenty-one years after; but 
the general effect is not so much artistic as intimidating. 
Some of the recommendations are of a decidedly complex 
character (especially, I would say, the “ wait and see ” rule— 
No. 5; the “class gift’ muddle that very largely results 
from it—No. 9 and minority report; and the new system 
of treating all powers of appointment (with some important 
exceptions) as special powers—No. 18). 

It is interesting to note that so much in the principal 
recommendations of the Committee turns upon this, that 
or the other question being determined by the court ad hoc. 
To a Chancery judge it must seem in the natural order of 
things that the destination of trust funds should be so 
decided. Little thought, very naturally, is likely to be 
devoted at that mature stage to the germination of the 
case in the solicitor’s office, or to the marked and not 
unreasonable reluctance that clients feel for expensively 
litigating their family trust problems. By then the horrid 
moment is long past, when the solicitor has said to his client : 
“T am sori'y, but only a Chancery judge can tell you what 
happens to this fund.” 


WEDNESDAY, 9th 


Nobody, I suppose, is likely to complain of the numerous 
minor amendments recommended by the Committee. In 
this class I put such matters as administrative powers of 
trustees (No. 12); options to purchase (Nos. 13 and 14) ; 
possibilities of reverter and resulting trusts (Nos. 15 and 16) ; 
rights of re-entry (No. 17); and a welcome escape from that 
teasing business of providing circuitously for the upkeep 
of tombs (No. 19). 

Presumptions concerning the child-bearing age in women 
and precocious procreation in both sexes seem all to the good ; 
but it seems a pity that we cannot leave it at that without 
medical or surgical witnesses. We have had some startling 
instances of this sort of thing in other contexts, with the 
House of Lords investigating the facts of life; and one can 
well understand why our forefathers preferred to insulate 
themselves from such evidence by means of convenient 
fictions, 


Inasmuch as I have been campaigning for years for a 
revision of the rule against accumulations, it would be churlish 
to overlook recommendations 20 and 21 dealing with that 
subject. (I could wish that the Committee had gone the 
length of recommending a twenty-one year period for accumu- 
lation ‘“‘in gross,’ which would solve many a draftsman’s 
difficulty, but perhaps this is a captious looking of a gift- 
horse in the mouth). 
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“SHOP” 





As to the cy-prés application of the blue pencil, which I 
thought was unworkable (99 Sor. J. 659), I note with 
unworthy satisfaction that the Committee are of the same 
mind and give much the same reasons for their view, though 
in more felicitous terms (paras. 30 and 31). 


FripAy, 11th 


The “ wait and see”’ rule has unhappily been adopted in 
principle and we shall have to see what becomes of it. I did 
not like it when it was recommended by The Law Society 
and I do not like it any better now. The main difficulties 
begin to appear when one tries to apply the rule to class gifts 
and powers of appointment, either severally or in conjunction. 
The first of these processes has split the Committee, with 
bizarre and strangely complex results. Concerning the 
impact of the new rule on powers of appointment the 
Committee have little to say. 


It is evident that the Committee have recognised that 
“wait and see ’’’ may leave clients and lawyers in a state of 
unresolvable uncertainty about the destination of trust funds ; 
and have supplied a partial remedy for this in para. 19, 
whereby trustees or beneficiaries would be empowered to 
apply to the court for a ruling upon the basis of actual events. 
Unfortunately, it will also be apparent on reading the intro- 
ductory sentences of para. 20 that the court will be powerless 
to resolve doubts which have not already been more or less 
resolved by processes of nature. For example, where 
infringement might result from a married woman of fifty-six 
having a child, application could be made to the court for a 
ruling. But where it might result from, say, an unborn X 
marrying or inheriting a title after a certain date, the court, 
being in no better position to predict the future than the parties 
concerned, could not do otherwise than return the answer 
“wait and see.’’ In brief, there is some encouragement to 
go to the court for glimpses of the obvious, and no more. 

It is a curious feature of the recommendations that the 
rule of convenience takes pride of place in para. 45 dealing 
with powers of appointment (‘‘ unsatisfactory to leave a 
substantial field of known uncertainty for the courts to resolve 
at the expense of litigants’) ; but when it comes to deciding 
for or against the much more radical change of “wait and see,” 
the argument which prevails is that “convenience may be too 
dearly bought ”’ (para. 23). But consistency, after all, is the 
virtue of small minds. The question is one of price for “ wait 
and see.”” In my view the price is still too high. 


WEEK-END REFLECTIONS 


I turn from the rule against perpetuities to the even more 
esoteric subject of messu-U-usage, no less important to 
practitioners than Fowler’s Modern English Usage and Eric 
Partridge’s Usage and Abusage. Naturally one feels some 
diffidence in mentioning messu-U-usage at all, but we have 
travelled a long way from William Blake, when in a lucid 
moment he declared :— 


““ Never seek to tell thy love, 
Love that never told can be . 


” 


and warned posterity against the evil consequences of such 
indiscreet communications. Admittedly a suitor who 
describes his state of mind as “ trembling, cold, in ghastly 
fears’ labours under no small handicap ; and some readers 
of Blake’s text may judge that with a more confident approach 
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on tiie footing of “ nothing venture, nothing win,” he might 
have achieved the object of the exercise. But this is no more 
than a matter for speculation. We can, at least, be sure 
that no such inhibitions afflict the modern Nancy Mitford 
school. Instead of Blake we have Mr. John Betjeman :— 
Are the requisites all in the toilet ? 
The frills round the cutlets can wait, 
Till the girl has replenished the cruets 
And switched on the logs in the grate. 
And now, in the wake of Mr. Betjeman there is Mr. Stanford, 
expounding, in the Christmas number of The Field, the 
U-syntax of the hunt, grouse moor and chalk stream. From 
Mr. Stanford we may learn (inter alia) that it is only mammas 
at pony-club meets et hoc genus omni who rhyme “ jods”’ 
with, shall we say, odds and bods; though fathers, philo- 
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logically equipped by the native State of Jhodpur, must be 
made of stern stuff if they have not long since conceded this 
outpost of the non-U to their teenage daughters. 


Nothing in truth is now sacred, and who are we (in the 
editorial sense) to protest that the subject of messu-U-usage 
is—in Mr. Evelyn Waugh’s phrase—‘‘ too intimate for 
print”? Sacrilegious hands have been laid upon the 
structure. Too late when half the tenement is down to save 
the messuage! It is perhaps not too much to hope that 
before long somebody will treat in these columns, and in 
realistic terms, of the twin equities of messu-U-usage and 
messu-Non-U-usage ; and that he will not fail to extol the 
former and castigate the latter. The subject should prove 
lively and controversial. We resign it, not without 
reluctance, to a bolder spirit. “ Escrow ”’ 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


FACTORY : DANGEROUS MACHINERY : 
APPLICABILITY OF REGULATIONS TO CIRCULAR 
SAW: ORDER FOR NEW TRIAL ON ISSUE OF 
NEGLIGENCE 
Automatic Woodturning Co., Ltd. v. Stringer 
Viscount Simonds, Lord Morton of Henryton, Lord Radcliffe, 
Lord Tucker and Lord Somervell of Harrow 
20th December, 1956 


Appeal from the Court of Appeal ([1956] 1 W.L.R. 138 ; 
100 Sor. J. 109). 

The Factories Act, 1937, provides by s. 14 (1): ‘ Every 
dangerous part of any machinery . . . shall be securely fenced . . . 
Provided that, in so far as the safety of a dangerous part of any 
machinery cannot by reason of the nature of the operation be 
secured by means of a fixed guard, the requirements of this 
subsection shall be deemed to have been complied with if a 
device is provided which automatically prevents the operator 
from coming into contact with that part.’’ The plaintiff, a girl 
aged eighteen years, who was employed by the defendants at 
their factory, was engaged in cutting lengths of timber by means 
of a circular saw, and having cut a number of such lengths was 
removing, by means of a short stick, some off-cuts from the side 
of the bench where they had accumulated, when her fingers came 
into contact with the revolving saw, some inches of which were 
exposed, and she sustained injuries. It was admitted by 
counsel for the plaintiff, and so found by the trial judge, that the 
saw had been fenced in accordance with the requirements of 
reg. 10 (c) of the Woodworking Machinery Regulations, 1922, 
but the plaintiff contended that the defendants were in breach 
of their common-law duty to safeguard their employees, because, 
at the side of the machine from which the off-cuts had to be 
removed, some inches of the revolving saw were exposed. No 
evidence tendered on her behalf was excluded. During the legal 
argument the judge intimated his opinion that the defendants 
were not guilty of negligence at common law, but suggested that 
it could be alleged that the saw was not fenced in accordance with 
s. 14 of the Factories Act, 1937. The statement of claim having 
been formally amended, the judge so held. The Court of Appeal 
allowed the defendants’ appeal on s. 14 but ordered a new trial 
on the question of common-law negligence. The defendants 
appealed and the plaintiff cross-appealed. 

VISCOUNT SIMONDS, dealing with the appeal, said that, though 
the House was reluctant to interfere with the Court of Appeal 
in the exercise of its discretionary jurisdiction to order a new 
trial, he could find no reason, in accordance with judicial precedent, 
which would justify an order for a new trial in this case. All the 
evidence was before the court. The question of negligence had 
been fully tried and all the evidence which counsel thought fit 


to call on that issue had been given. The appeal should be 
allowed. On the cross-appeal, the plaintiff invited the House to 
find in her favour on the issue of negligence at common law and 
on s. 14. On the former point there was the opinion of the judge 
that the evidence did not support a plea of negligence and the 
Court of Appeal were unable to come to a contrary conclusion. 
His lordship had reached the same conclusion. The remaining 
question was whether, on the assumption that the saw satisfied 
reg. 10 (c), the plaintiff could succeed on the plea that there had 
been a breach by the defendants of the more general obligation 
under s. 14. It was held in Miller v. William Boothman & Sons 
Ltd. [1944] K.B. 337 that the obligation of a special regulation 
like reg. 10 (c), if complied with, was to be regarded as substituted 
for the more general obligation. The judge distinguished this 
case on the ground that a saw might be correctly fenced for the 
purpose of its operation as a saw, but not correctly fenced for 
some other purpose. The plaintiff's counsel said that sweeping 
away the off-cuts was an ancillary operation to which compliance 
with the regulation had no relevance. But, on the evidence, this 
was an essential part of the operation of sawing lengths of timber 
with the saw. That must have been foreseen when reg. 10 (c) 
was made, and the admission that the regulation was complied 
with made it impossible to hold that, in regard to this activity, 
there was room for the operation of s. 14. The cross-appeal must 
be dismissed. 

The other noble and learned lords agreed. 

Appeal allowed. /Cross-appeal dismissed. 

APPEARANCES : Nelson, Q.C., and J. M. Davies (J. W. Davies) ; 
Kennan (Vizard, Oldham, Crowder & Cash, for Linaker & Linaker, 


Runcorn). 


{Reported by F. H. Cowper, Esq., Barrister-at-Law] [2 W.L.R. 203 


MASTER AND SERVANT: INJURY TO FELLOW 
SERVANT BY NEGLIGENCE OF SERVANT: ACTION 
AGAINST SERVANT BY MASTER’S' INSURERS: 
ROAD TRAFFIC: INSURANCE : WHETHER POLICY 
SHOULD COVER SERVANT AGAINST ACCIDENTS 
TO FELLOW SERVANTS 
Lister v. Romford Ice and Cold Storage Co., Ltd. 
Viscount Simonds, Lord Morton of Henryton, Lord Radcliffe, 
Lord Tucker and Lord Somervell of Harrow 
20th December, 1956 

Appeal from the Court of Appeal ([1956] 2 Q.B. 180; 99 
SOL. J. 794). 

The Road Traffic Act, 1930, provides by s. 35 (1) : “‘ Subject 
to the provisions of this Part of this Act, it shall not be lawful 
for any person to use, or to cause or permit any other person to 
use, a motor vehicle on a road unless there is in force in relation 
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to the user of the vehicle by that person or that other person, 
as the case may be, such a policy of insurance . . . as complies 
with the requirements of this Part of this Act.’’ By s. 36 (1) : 
“Tn order to comply with the requirements of this Part of this 
Act, a policy of insurance must be a policy which—.. . 
(b) insures such person, persons or body of persons as may be 
specified in the policy in respect of any liability which may be 
incurred by him, or them, in respect of the death of or bodily 
injury to any person caused by or arising out of the use of the 
vehicle on a road: Provided that such a policy shall not be 
required to cover—(i) liability in respect of the death arising 
out of and in the course of his employment of a person in the 
employment of a person insured by the policy or of bodily 
injury sustained by such a person arising out of and in the 
course of his employment ; .. .””. The Law Reform (Married 
Women and Tortfeasors) Act, 1935, provides by s. 6: 
“(1) Where damage is suffered by any person as the result 
of a tort... (c) any tortfeasor liable in respect of that 
damage may recover contribution from any other tortfeasor 
who is, or would if sued have been, liable in respect of the same 
damage, whether as a joint tortfeasor or otherwise . . . (2) In 
any proceedings for contribution under this section the amount 
of the contribution recoverable from any person shall be such 
as may be found by the court to be just and equitable having 
regard to the extent of that person’s responsibility for the 
damage ; and the court shall have power to exempt any person 
from liability to make contributions, or to direct that the 
contribution to be recovered from any person shall amount to 
a complete indemnity.”’ In 1949, the appellant, a lorry driver 
in the employ of the respondent company, taking his father with 
him as mate, drove a lorry to a slaughterhouse in order to collect 
some waste. After driving into the slaughterhouse yard, he 
backed the lorry and in so doing injured his father. The father 
brought an action for damages against the respondents for 
personal injuries occasioned by his son’s negligence. The 
respondents were insured under two policies: one, a motor 
vehicle policy which satisfied the requirements of the Road 
Traffic Act, 1930, but did not cover the appellant in respect of 
liability for an injury caused to a fellow servant ; the other, an 
employers’ liability policy at Lloyd’s, contained a clause per- 
mitting the underwriters to prosecute in the name of the assured 
for their own benefit any claim for indemnity or damages or 
otherwise, and to have full conduct of such proceedings. In 
an action by the father against the respondents, McNair, J., 
gave judgment for him, finding him one-third to blame, and 
awarded him £1,600 damages and costs. The underwriters 
had previously issued a writ in the name of the respondents ; 
in the action it was claimed that the respondents, as joint tort- 
feasors, were entitled to contribution from the appellant under 
the provisions of s. 6 of the Law Reform (Married Women and 
Tortfeasors) Act, 1935, and to damages for the breach of an 
implied term in the appellant’s contract of service that he 
would use reasonable skill and care in driving the lorry. 
Donovan, J., gave judgment for the respondents for the sum 
claimed. On appeal, the appellant took a preliminary point 
that the action was premature in that the writ had been issued 
before any liability had accrued under the father’s action. 
In order to ensure that the case should be heard on the merits, 
the Court of Appeal, by consent, gave leave for a second action 
to be brought and consolidated with the first. At the hearing 
of the appeal, it was contended for the appellant (i) that there 
was no such implied term in his contract of service as alleged ; 
(ii) that under the provisions of the Road Traffic Act, 1930, the 
respondents should have insured the appellant against liability, 
not only to the public, but to his fellow servants ; that by failing 
so to insure him they were causing or permitting him to commit 
an offence ; that there was an implied term in his contract of 
service that he should not be required to do anything unlawful ; 
that the accident in the yard was one “‘ arising out of the use 
of a vehicle on a road,’’ and that in the premises the respondents 
could not in law require the appellant to indemnify them ; 
(iii) that the claims for damages for breach of contract and for 
contribution could not be sustained, as the respondents and the 
appellant were joint tortfeasors. The appeal having been 
dismissed, the appellant appealed to the House of Lords. 
ViscouNT SIMONDs said that the appellant was under a con- 
tractual obligation of care in the performance of his duty. He had 
committed a breach of it. The respondents thereby suffered 
damage and they were entitled to recover that damage from 
him unless it was shown that the damage was too remote or that 
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there was some other intervening factor which precluded the 
recovery. It was urged for the appellant that the respondents 
had not proved the quantum of damages suffered by them by 
proving only that judgment had been given against them and 
that they were liable to pay the amount of the judgment and costs. 
This was against reason and authority. To deprive the respon- 
dents of their remedy, the appellant must rely on some implied 
term. The respondents did not require the appellant to do 
anything unlawful and the Road Traffic Act, 1930, did not require 
that a policy of assurance should be taken out which provided 
the driver of a vehicle with an indemnity against all the con- 
sequences of his own negligence. The implied term suggested 
by counsel for the appellant was that the driver was entitled to 
be indemnified, not only if the employer was in fact insured or 
was required by law to be insured, but also if he ought, as a 
reasonable and prudent man, to have been insured against 
the risk in question. The real question was not what terms 
could be implied in a contract between two individuals who were 
assumed to be making a bargain in regard to a particular transac- 
tion or course of business; one must consider the relation in 
which drivers of motor vehicles and their employers stood to 
each other. One could not ignore a principle so widely applicable 
as that a man insured at his own expense for his own benefit 
and did not thereby suffer any derogation of his rights against 
another man. If it had become part of the common law that, 
as between the employer and the driver of a motor vehicle, it 
was the duty of the former to look after the whole matter of 
insurance, the duty must be more precisely defined. In other 
branches of the law, where a general duty was presented, its 
scope fell to be determined partly by the general custom of the 
country and partly perhaps by equitable considerations, but, 
even so, the determination must rest on evidence of the custom 
or on such broad equitable considerations as had from early times 
guided a court of equity. In the area in which this appeal was 
brought there was no evidence to guide the House. His lordship 
was not satisfied that, with the background of the Act of 1930, 
there could be implied in the relationship of employer and driver 
any such terms as were suggested. One was driven ever further 
from any assured certainty what was the term which the law 
could import. It was further urged with some weight that there 
could be no implied term if it could not be shown when it came 
to birth. Was it when the practice of insurance against third 
party risks became so common that it was to be expected of the 
reasonable man, or was it only when the Act of 1930 made com- 
pulsory and therefore universal what had previously been 
reasonable and usual ? Then it was asked where the line was to 
be drawn. The man in charge of a crane, if careless, might 
injure third parties. Did the matter depend on the fact that 
there were fewer cranes than cars and that the master was less 
likely to drive a crane than acar? It was contended, too, that 
a term should not be implied by law if the social consequences 
would be harmful and that to grant a servant immunity would 
tend to create a feeling of irresponsibility in,a class from whom 
constant vigilance was owed to the community. This could not 
be disregarded. Finally, it was urged that the implication of the 
suggested term would have the effect of denying the insurer 
the right of subrogation given him, but his lordship did not 
attach much importance to this. His lordship had come to the 
conclusion that the considerations which he had discussed did 
not permit him to imply a term such as that suggested. The 
appeal, so far as it was founded on an implied term, must fail. 
As to the alternative claim under the Law Reform (Married 
Women and Tortfeasors) Act, 1935, if under the first head of 
claim the respondents could recover damages for breach of 
contract they could do no more. There was no reason to doubt 
that under the Act, and probably apart from it, the respondents 
would be entitled to recover from the appellant to the extent 
of 100 per cent. But if the respondents could not recover 
damages for breach of contract they were precluded from obtain- 
ing contribution from the appellant. The appeal must be 
dismissed. 


Lorp Morton oF HENRYTON and Lorp TUCKER agreed that 
the appeal should be dismissed. 


Lorp RADCLIFFE and LorD SOMERVELL OF HARROw dissented. 
Appeal dismissed. 


APPEARANCES : Lestey and Denis Hart (Sidney Torrance & Co.) ; 


Jukes, Q.C., and Patrick O’Connor (J. F. Coules & Co.). 


(Reported by F, Cowrer, Esq., Barrister-at-Law] [2 W.L.R. 158 
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Court of Appeal 


VENDOR AND PURCHASER: DESCRIPTION IN 
CONVEYANCE: FOOTINGS OF WALL PROJECTING 
BEYOND COLOURED AREA IN PLAN 
Truckell v. Stock 
Denning and Hodson, L.JJ., and- Ormerod, J. 

5th December, 1956 

Appeal from Colchester County Court. 

By a conveyance made in 1952 the plaintiff acquired the fee 
simple of certain premises, described in the parcels as “ all that 
land dwelling-house office garages outbuildings and premises 
situate in East Street Colchester aforesaid . . . and delineated 
and coloured pink and red on the plan attached hereto the 
dwelling-house and office being known as No. 45 East Street 
aforesaid.’’ On the side where the plaintiff's premises adjoined 
No. 44 East Street, the edge of the coloured portion on the plan 
indicated the outside of the side wall of the plaintiff’s house, 
No. 45, but that wall rested on certain brick footings which 
projected some inches beyond the edge of the coloured portion. 
In 1953 the defendant acquired No. 44 from the same vendor, 
and proceeded to build a wall which rested on the said footings 
and almost touched the plaintiff’s side wall. In an action for 
trespass, in which the plaintiff claimed damages and a mandatory 
injunction directing the defendant to pull down his wall, the 
county court judge held that the footings did not pass to the 
plaintiff by the conveyance, but indicated that he would otherwise 
have been disposed to grant a mandatory injunction. The 
plaintiff appealed. 

DENNING, L.J., said that the words of the conveyance clearly 
referred to a dwelling-house, and one would have thought that 
they meant all parts of the dwelling-house, including the eaves, 
footings and any projections. The judge had held that as the 
coloured part did not extend to the footings they did not belong 
to the plaintiff. But taking into consideration Manning v. 
Fitzgerald (1859), 29 L.J. Ex. 24, and Corbett v. Hill (1870), 
L.R. 9 Eq. 671, it was established that the conveyance of the 
house passed to the plaintiff not only the walls but also the eaves 
and footings, though not the column of air between them. The 
defendant had built his wall on the plaintiff’s footings without 
consent, which was a trespass. The judge would have liked to 
award {50 damages and to grant a mandatory injunction 
directing the defendant to pull down the wall, and that was the 
order which the court should now make. 

Hopson, L.J., and OrMerop, J., agreed. Appeal allowed. 

APPEARANCES: C. H. Duveen, Q.C., and C. W. S. Lubbock 
(Corbin, Greener & Cook, for Thompson, Smith & Puxon, Col- 
chester); R. E. Megarry, Q.C., and J. Turner (Church, Rendell 
and Co., for Marshall & Sutton, Colchester). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law]} {1 W.L.R. 161 
LANDLORD AND TENANT: BUSINESS PREMISES : 
INTENTION TO DEMOLISH SUBSTANTIAL PART: 

“LANDLORD ” 


Biles v. Caesar 
Denning, Hodson and Morris, L.JJ. 
10th December, 1956 
Appeal from Aldershot County Court. 


The Landlord and Tenant Act, 1954, provides by s. 30 (1) 
that a landlord of business premises may object to an application 
by the tenant for the grant of a new lease on the ground “ (f) that 
on the termination of the current tenancy the landlord intends 
to demolish or reconstruct the premises comprised in the building 
or a substantial part of those premises . . .’”’ Two brothers, 
F and P, the joint owners of business premises, gave notice in 
1955 to their tenant to terminate the lease pursuant to s. 25 (1) 
of the Landlord and Tenant Act, 1954, stating, in purported 
compliance with the terms of s. 30 (1) (f), that it was their 
intention ‘‘ to demolish and reconstruct the whole of the premises 
comprised in your holding.’’ On an application by the tenant to 
the county court for the grant of a new tenancy, the landlords 
gave notice pursuant to s. 25 (6) of an objection expressed in like 
terms. In February, 1956, P died, having appointed his son C 
and one W as executors. At the hearing in the county court, 
which took place before the grant of probate, it was proved by the 
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evidence of F and C that the landlords’ intention was to demolish 
and reconstruct not the whole but a substantial part of the 


demised premises. Judgment was reserved. On the grant of 
probate, C and W were added as opponents. The judge gave 
judgment for the landlords. The tenant appealed. 

DENNING, L.J., said that the tenant had raised two points. 
First, that the landlords must fail, as by their notice they had 
stated an intention to demolish and reconstruct the whole of the 
premises, while at the hearing they only established an intention 
as to a substantial part. But that contention failed, as it was 
sufficient for the landlords in their notice to specify what particular 
paragraph they relied on without specifying any subsidiary 
portions of the paragraph, and they had clearly indicated that 
they relied on (f), and had proved an intention sufficient to satisfy 
the terms of that paragraph. It was similar to the rule of 
pleading, that when more was alleged than was necessary the 
pleader was entitled to rely on any lesser facts covered by his 
allegation which were sufficient for his purpose. The second 
point was that the landlords had not proved the necessary 
intention because probate had not been granted. That failed 
for two reasons ; first, because F as surviving joint tenant was 
the sole legal owner, and in para. (f) ‘‘ landlord’? meant the 
landlord with the legal title. Secondly, even if the intention of 
the executors was material, their title derived from and spoke 
from the will (Chetty v. Chetty [1916] 1 A.C. 603). The son was 
well qualified to depose to the intention of the executors. 


Hopson and Morris, L.JJ., agreed. Appeal dismissed. 


APPEARANCES: L. A. Blundell (Reid Sharman & Co., for 
Herrington & Carmichael, Aldershot); R. E. Megarry, Q.C., and 
M. G. Polson (Foster, Wells & Coggins, Aldershot). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 156 


HUSBAND AND WIFE: MAINTENANCE : 
AGREEMENT: CONSIDERATION 
Williams v. Williams 
Denning, Hodson and Morris, L.JJ. 
14th December, 1956 
Appeal from Aberystwyth County Court. 


The parties were married in 1945 and had no children. On 
24th January, 1952, the wife deserted the husband. On 
26th March, 1952, the parties entered into an agreement which 
provided, inter alia: ‘‘ (1) The husband will pay to the wife for 
her support and maintenance a weekly sum of One pound ten 
shillings . . . during the joint lives of the parties so long as the 
wife shall lead a chaste life... (2) The wife will out of the said 
weekly sum or otherwise support and maintain herself and will 
indemnify the husband against all debts to be incurred by her 
and will not in any way or at any time hereafter pledge the 
husband’s credit.’’ The husband subsequently petitioned for 
divorce on the ground of desertion ; a decree nist was pronounced 
on 12th October, 1955, and on 2nd December the decree was 
made absolute. On a claim by the wife for certain arrears of 
payments up to the date of the decree nisi, the husband contended 
that there had been no consideration for his promise, the wife 
being in desertion at the time. The county court judge gave 
judgment for the wife. The husband appealed. 


DENNING, L.J., said that the husband claimed that, as the wife 
had deserted him and so was not entitled to be maintained by 
him or to pledge his credit, he received no benefit from the agree- 
ment, and no consideration moved from the wife ; Goodinson v. 
Goodinson [1954] 2 Q.B. 118 was distinguishable because there 
was no finding that the wife was in desertion. As to that, the 
wife was no doubt only promising to do what she was bound to 
do; but a promise to perform an existing duty was sufficient 
consideration, and in the present case the wife’s promise afforded 
the husband an additional and simplified defence to unfounded 
claims which might be made against him by the National 
Assistance Board or unpaid creditors of the wife; that would 
constitute consideration. There was a second ground on which 
consideration could be found. Desertion was never irrevocable. 
The wife’s right to maintenance was not lost, but only suspended. 
If she made a genuine offer to return which was rejected, she 
could apply for maintenance, in which case the 30s. would be 
regarded as prima facie the correct figure. That was a benefit to 
the husband, and sufficient consideration to support his promise. 
The husband must honour his promise, but the agreement was 4 
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post-nuptial settlement which, now that the parties had been 
divorced, could be varied. 


Hopson and Morais, L.JJ., agreed, basing their judgments on 
the second ground only. Appeal dismissed. 


APPEARANCES: S. Priestley (Pennington & Son, for Barker, 
Son & Isherwood, Andover) ; Edmund Davies, Q.C., and W. M. 
Bayne-Powell (Haslewood, Hare, Shirley Woolmer & Co., for Smith, 
Davies and Jessop, Aberystwyth). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 148 

STAMP DUTY: CONVEYANCE OR TRANSFER OF 
BENEFICIAL INTEREST FROM ONE COMPANY TO 

ANOTHER 
Escoigne Properties, Ltd. v. Inland Revenue Commissioners 
Lord Evershed, M.R., Birkett and Romer, L.JJ. 
17th December, 1956 
Appeal from Vaisey, J. ({1956] 1 W.L.R. 981 ; 100 Sot. J. 568). 


Section 42 of the Finance Act, 1930, provides: ‘‘ (1) Stamp 
duty under the heading ‘ Conveyance or Transfer on Sale’ in 
the First Schedule to the Stamp Act, 1891, shall not be chargeable 
on an instrument to which this section applies... (2) This 
section applies to any instrument as respects which it is shown 
... (a) that the effect thereof is to convey or transfer a beneficial 
interest in property from one company with limited liability to 
another such company ; and (b) that. . . one of the companies is 
beneficial owner of not less than 90 per cent. of the issued share 
capital of the other company.”’ In 1950, one Cohen entered into 
an agreement to sell certain properties to company No. 1 in 
consideration of an allotment of shares in that company. The 
agreement was duly stamped and the shares allotted to Cohen, 
but no conveyance or transfer of the properties to company 
No. 1 was executed either by Cohen or, after Cohen’s death in 
1951, by his executors. In 1954, company No. 1 orally agreed 
to sell the properties to the appellants, company No. 2, in con- 
sideration of an allotment of shares in the appellant company. 
In November, 1954, at a time when company No. 1 was the 
beneficial owner of not less than 90 per cent. of company No. 2’s 
issued share capital, Cohen’s executors at the direction of 
company No. 1 executed five instruments conveying or transferring 
the properties to company No. 2, which duly allotted the agreed 
amount of shares to company No. 1. The instruments were 
presented to the Inland Revenue Commissioners for adjudication 
under s. 12 of the Stamp Act, 1891. The commissioners were of 
the opinion that the instruments were within the definition of 
“ Conveyance on sale ”’ in s. 54 of the Act and were liable to stamp 
duty under the heading ‘‘ Conveyance or Transfer on Sale” 
in Sched. I to that Act assessed ad valorem, by virtue of 
s. 58 (4) of the Act, upon the value of the shares allotted by the 
appellant company to company No. 1. They assessed stamp 
duty accordingly. Company No. 2 appealed against this assess- 
ment on the ground that the instruments were exempted from 
duty under s. 42 of the Finance Act, 1930. Vaisey, J., held that 
the instruments of conveyance or transfer were exempted from 
stamp duty by s. 42 of the Finance Act, 1930. The commissioners 
appealed. 

Lorp EvERSHED, M.R., said that it was not in doubt, first, 
that all the instruments constituted conveyances or transfers 
on sale, or, second, that apart from the Finance Acts of 1930 and 
1938 the case would be within s. 58 (4) of the Stamp Act, 1891 ; 
that was to say, ad valorem duty would have been exigible in 
respect of all the instruments based upon the consideration 
payable by company No. 2. The claim of company No. 2 was 
that the instruments were wholly exempted by the effect of 
8. 42 of the Finance Act, 1930, and that they were not brought 
again subject to charge by s. 50 of the Finance Act, 1938. The 
Crown disputed both these propositions. The first point, there- 
fore, was whether, as company No. 2 said, the instruments were 
within the terms of s. 42 of the Finance Act, 1930. In the present 
case it was not in doubt that the terms of s. 42 (2) (b) were 
Satisfied. The question was whether the terms of subs. (2) (a) 
were satisfied, and that question turned substantially, if not 
exclusively, upon the use of the three words “‘ the effect thereof.” 
There was no doubt that the transactions were within the terms 
of the subsection if the words “the effect thereof ’’ were, as 
company No. 1 said, equivalent to “‘ are effective to.’’ But the 
Crown, pointing to the definite article, contended that the words 
signified that the true and real effect or purpose of the instruments 
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must be the specific result achieved ; in other words, that the 
phrase ‘‘the effect thereof’? meant ‘‘ the substantial effect 
thereof.”’ It was not in doubt that in many, if not in most, cases 
a transfer of a beneficial interest would not be the sole and 
exclusive purpose of the instrument of transfer. For example, 
the legal estate would commonly also be conveyed or transferred, 
and there might well be covenants restrictive of user in the 
instrument. But in such cases these effects were subsidiary or 
incidental to the main purpose, which was to achieve the transfer 
from A to B of the beneficial interest in the property the subject 
of the instrument. These last observations, however, were not, 
in his (his lordship’s) judgment, applicable in the present case ; 
for these instruments represented, as he thought, the completion 
or performance of two separate and distinct transactions, namely : 
(1) the sale by Mr. Cohen to company No. 1, and (2) the sub-sale 
(and, be it observed, at a slightly different price) from company 
No. 1 to company No. 2. The effect of the instruments was to 
achieve both these objects and not the second object only ; and 
it was only the second which was within the terms of subs. (2) (a) 
of s. 42, for it was only the second which constituted a transfer of 
the beneficial interest from one limited company to another. 
This conclusion—and the point being a short one, the conclusion 
could be stated equally shortly—disposed of the appeal in favour 
of the Crown. 


BirRKETT and Romer, L.JJ., delivered concurring judgments. 
Appeal allowed. 


APPEARANCES: Geoffrey Cross, Q.C., and E. Blanshard Stamp 
(Solicitor of Inland Revenue) ; J. Pennycuick, Q.C., and J. Warner 
(Nicholson, Graham & Jones). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [1 W.L.R. 174 


HUSBAND AND WIFE: CONSENT ORDER FOR 
MAINTENANCE OF CHILDREN: DEATH OF 
HUSBAND: MAINTENANCE NOT PAYABLE FROM 
HUSBAND'S ESTATE 
Sugden v. Sugden 
Denning, Hodson and Morris, L.JJ. 
17th December, 1956 


Appeal from Karminski, J. ({1956] 3 W.L.R. 1010; 100 
Sox. J. 876). 


An order for the maintenance of the two children of a marriage 
was made by consent in April, 1946, after the marriage had been 
dissolved. By that order the respondent husband was ordered to 
““pay or cause to be paid ”’ to the wife petitioner until further 
order maintenance for each child, payable monthly, until each 
respectively attained the age of twenty-one. The respondent 
died in 1955. The petitioner applied for an order that the 
respondent’s executrix should pay the arrears accrued since his 
death and comply with the order of April, 1946. Karminski, J., 
held that the order of April, 1946, was enférceable against the 
estate as a claim by the wife subsisting under s. 1 (1) of the Law 
Reform (Miscellaneous Provisions) Act, 1934. The executrix 
appealed. 


DENNING, L.J., said that under the order of April, 1946, it 
was only the respondent who had to pay the maintenance, and not 
his personal representatives. It was an obligation which was 
personal to him and ended with his death. It only subsisted 
during his lifetime. A similar interpretation had been put by the 
Court of Appeal on somewhat similar words in Hinde v. Hinde 
[1953] 1 W.L.R.175. Ifit was desired to provide for maintenance 
for children after a father’s death, the proper way was to order the 
father during his lifetime to make a secured provision under 
s. 26 (3) of the Matrimonial Causes Act, 1950. In the absence of 
a secured provision, his lordship doubted whether the Divorce 
Court had any jurisdiction to order a man’s personal repre- 
sentatives to pay maintenance for his children after his death. 
His lordship did not agree with Karminski, J., that s. 1 of the 
Law Reform (Miscellaneous Provisions) Act, 1934, applied, for 
in the present case there was no right or liability subsisting 
against the father at the time of his death and nothing to come 
within the Act of 1934 at all. The appeal should be allowed. 


Hopson, L.J., concurring, said that this case depended 
entirely on the construction of the particular order which 
connoted periodical payments to be paid by a living man to the 
petitioner and in his lordship’s view it connoted payments to be 
made during joint lives. His lordship knew of no authority for 
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the proposition that an order of this kind could be made by a 
court on a man to pay to his wife periodical payments extending 
beyond his death. Accordingly, if an order purported to be 
made in that form under the provisions of s. 26 of the Act of 1950, 
such an order would, prima facie, be without jurisdiction. 

Morris, L.J., concurring, said that the fact that the payments 
were to be made monthly was some further indication pointing 
to the conclusion that the obligation was on the husband himself 
during his lifetime. 

APPEARANCES: RF. J. A. Temple, Q.C., and P. R. Hollins 
(Blundell, Baker & Co., for T. E. Sugden, Scott & Horsfall, 
Keighley) ; G. H. Crispin and C. D. Lush (Haslewood, Hare, 
Shirley Woolmer & Co.). 


{Reported by Miss M. M. Hitt, Barrister-at-Law] [2 W.L.R. 210 


LEGAL AID: DISPOSABLE INCOME: ALIMONY 
PENDING SUIT TO BE TAKEN INTO ACCOUNT 


Taylor (formerly Kraupl) v. National Assistance Board 
and Another 
Denning and Hodson, L.JJ., and Ormerod, J. 
19th December, 1956 

Appeal from Lord Merriman, P. ({1956] P. 470 ; 100 Sox. J. 473). 

On 14th June, 1955, a wife respondent in a divorce suit applied 
for a civil aid certificate to defend divorce proceedings. On 
27th June, 1955, an interim order for alimony pending suit at 
the rate of £450 per annum less tax was made in her favour. That 
sum represented her sole income at the material time. On 
1sth August, 1955, the National Assistance Board assessed the 
wife’s disposable income and capital, and fixed her maximum 
contribution at £107; in doing so, the board took into account as 
part of her resources the amount of alimony pending suit ordered ; 
and The Law Society offered her a civil aid certificate on that 
footing. The wife applied by originating summons under R.S.C., 
Ord. 54a, r. 1a, for the determination of the question whether on 
the proper construction of s. 4 (3) of the Legal Aid and Advice 
Act, 1949, and reg. 2 of the Legal Aid (Assessment of Resources) 
Regulations, 1950, the sum ordered to be paid to her for alimony 
pending suit was to be taken into account by the board in 
assessing her disposable income for the purpose of the civil aid 
certificate, and for a declaration that it was not so to be taken 
into account. Lord Merriman, P., granted the declaration asked 
for. The National Assistance Board and The Law Society 
appealed. 

DENNING, L.J., said that it was plain that if this married woman 
were involved in litigation with her dressmaker or any person 
other than her husband, the alimony would be part of her resources 
to be included in computing her rate of income ;_ but it was said 
by the wife that it was to be excluded in this divorce suit because 
it was “‘ the subject-matter of the dispute ’’ within s. 4 (3) of the 
Act of 1949 and reg. 2 of the Legal Aid (Assessment of Resources) 
Regulations, 1950. If the words ‘ the subject-matter of the 
dispute ’’ were to be read in isolation out of their context, his 
iordship thought that they would cover the alimony pending suit. 
But when read in their context it seemed plain that they only 
referred to a “ subject-matter of the dispute ’’ which fell within 
the “ resources ”’ of the person and had a “ value’ which could 
be assessed. ‘The words in the Act and regulation, in his lord- 
ship’s view, referred only to a specific thing or a specific fund 
which would properly form part of the resources of the applicant 
except for the fact that it was the very subject-matter of the 
proceedings and for that reason to be excluded. Applying that 
meaning, his lordship was satisfied that when the wife applied 
on 14th June, 1955, for a certificate for legal aid, the claim for 
alimony pending suit was a part of her resources and was not at 
that date to be included in the computation. But when, on 
27th June, 1955, she obtained an order for alimony, it was part of 
her resources and called for the consideration of an entirely new 
period of computation beginning from that date. It was part 
of her income from that time and was properly included by the 
board in their computation. It did not fall to be excluded 
as being “ the subject-matter of the dispute ’’ any more than a 
claim for damages would be excluded. The decision of the 
President in this case had been the result of concessions made 
before him by counsel for the board that alimony pending suit 
did raise a subject-matter of dispute within the meaning of the 
regulation ; but that concession (which was erroneous) had been 
withdrawn in the Court of Appeal. The appeal should be 
allowed. 
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Hopson, L.J., concurring, said that though the ordinary use 
of the words “‘ subject-matter ’’ would be apt to include alimony, 
in their context they were not susceptible of so wide a meaning. 
It was not the subject-matter of the dispute but its “ value” 
which had to be taken into account. The words, therefore, could 
not have such a wide meaning as would include all issues between 
the parties. On the true construction of the regulation, alimony 
pendente lite never at any time came within the words of exclusion 
in s. 4 (3) of the Act or reg. 2. The board and The Law Society 
were right in their contention that alimony pendente lite was to 
be taken into account as a resource in assessing the disposable 
income of the plaintiff for the purposes of a civil aid certificate. 

ORMEROD, J., delivered a concurring judgment. 

APPEARANCES: Sir Harry Hylton-Foster, Q.C., S.G., and 
Rodger Winn (Solicitor, National Assistance Board); John Latey 
and B. H. Anns (T. G. Lund, The Law Society); J. E. S. Simon, 
Q.C., and Roger Ormrod (Kenneth Brown, Baker, Baker). 

(Reported by Miss M. M. Hut, Barrister-at-Law] [2 W.L.R. 189 


INTERNATIONAL LAW: IMMUNITY: IMPLEADING 

FOREIGN SOVEREIGN: MONEY BELONGING TO 

ONE SOVEREIGN TRANSFERRED TO DEFENDANT AS 
SERVANT OF ANOTHER FOREIGN SOVEREIGN 


Nizam of Hyderabad and State of Hyderabad v. Jung and 
Others 


Lord Evershed, M.R., Birkett and Romer, L.JJ. 
20th December, 1956 
Appeal from Upjohn, J. ({1956] 3 W.L.R. 667 ; 100 Sox. J. 651). 


Money standing to the account of the Nizam of Hyderabad and 
his government at the Westminster Bank, Ltd., was in September, 
1948, when India was invading Hyderabad, transferred by 
Moin Nawaz Jung (‘‘Moin’’) (one of the persons entitled to 
operate the account) into the name of Habib Abrahim 
Rahimtoola, then High Commissioner for Pakistan in the United 
Kingdom, who received the money on the instructions of the 
Foreign Minister of Pakistan. He claimed no beneficial interest 
in the fund. In May, 1954, the Nizam’s solicitor wrote to 
Rahimtoola informing him that the moneys transferred were the 
plaintiffs’ moneys and transferred without the plaintiffs’ authority. 
The Nizam and his government brought an action against 
Moin, Rahimtoola, and the Westminster Bank, claiming the 
money as money had and received to the use of the plaintitis ; 
there was also a claim against Moin that he had transferred the 
money in breach of duty. Rahimtoola, by this motion, asked 
that the writ in the action and the concurrent writ of summons 
giving leave to serve out of the jurisdiction be set aside as against 
Rahimtoola, and that the proceedings be stayed as against the 
Westminster Bank on the ground that the action impleaded a 
foreign sovereign, namely, Pakistan, or sought to interfere with 
the right or interest of the Government of Pakistan in that money. 
That government made no claim to any beneficial interest in the 
fund, and the claim, to immunity was based on the fact that the 
legal title to the debt was vested in Rahimtoola as High Com- 
missioner for Pakistan. For the Nizam it was contended, inter 
alia, that Rahimtoola held the debt as trustee for the Nizam. 
Upjohn, J., held, on the evidence before him, that it had not 
been established that the moneys had been transferred to 
Rahimtoola without the Nizam’s authority and he held that the 
doctrine of sovereign immunity applied and directed that the 
writ and concurrent writ should be set aside as against Rahimtoola 
and that the action should be stayed against the Westminster 
Bank. The first plaintiff, the Nizam of Hyderabad, appealed. 
Before the appeal was heard the second plaintiff, the State of 
Hyderabad, assigned all its interest in the moneys in dispute to the 
Nizam, and immediately after that assignment the State of 
Hyderabad, as the result of Indian legislation, ceased to exist 
and the appeal was continued by the Nizam alone, who became 
the sole plaintiff. The Nizam, before the hearing in the Court of 
Appeal, filed an affidavit in which he stated that the fund had 
been transferred to Rahimtoola without the Nizam’s authority. 

Lorp EvERSHED, reading the judgment of Birkett, L.J., 


and himself, said that counsel for the plaintiff had contended that, 
for the purposes of the present application and the attempt by 
Rahimtoola to invoke the rule of sovereign immunity, Rahimtoola 
must be regarded as a third party, altogether distinct from the 
State of Pakistan, whose High Commissioner in London he 
happened to be in 1948. 


Upjohn, J., rejected that argument, he 
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being of the opinion that the State of Pakistan was “‘ in effect 
clothed with the legal title to the debt.’’ That conclusion 
depended upon the judge’s view of the facts in evidence before 
him, namely, that the transfer of the debt to Rahimtoola was 
a transfer to him in his capacity as High Commissioner and as a 
mere servant or agent of the sovereign State. But in the light of 
further evidence put before the court the State of Pakistan 
could not at the present time claim to have the “ control,” 
the right to command future dealings with the fund, as against 
the Nizam, in the absence of any claim of title on their part. 
The transfer to Rahimtoola was now shown to have been a 
wrongful act on the part of the Nizam’s agents, and even if the 
agents supposed that they were acting within their authority 
(as Rahimtoola also supposed), this was now shown to have been 
a mistake. Further, in July, 1954, Rahimtoola (and his alleged 
principal) received clear notice that the fund in question belonged 
in equity wholly to the Nizam and that his agents had no power 
to give that interest away ; so that the person in whose name the 
legal interest stood held it on a resulting trust for the beneficial 
owner who had intervened, by assertion of his equitable right, 
before the agent had accounted to his principal. Accordingly, 
Rahimtoola now stood as a third party wholly distinct from the 
Government of the State of Pakistan, and the defendants were 
not entitled, therefore, to rely on the doctrine of sovereign 
immunity. Their lordships observed that the point upon which, 
in their view, the Nizam was entitled to succeed before them was 
not put to, or considered by, the judge, who did not have before 
him the Nizam’s affidavit. Had he had the benefit of that 
argument and had he had that evidence, they thought that he 
might well have decided the case otherwise than he did. For he 
observed that the result at which he arrived seemed to involve a 
wrong against the equitable owner. It was relevant to add that 
Lord Maugham’s warning in the Cristina case [1938] A.C. 485 
that the doctrine of sovereign immunity should be carefully 
watched was in no way dissented from in Dollfus Mieg [1952] 
A.C. 582, 607, 612. The appeal would be allowed. 


Romer, L.J., delivered a concurring judgment. Appeal 
allowed. Leave to appeal to the House of Lords granted to the 
respondent Habib Ibrahim Rahimtoola. 


APPEARANCES: Sir Andrew. Clark, Q.C., and S. B. R. Cooke 
(Stanley Johnson & Allen); B. J. M. McKenna, Q.C., R. O. 
Wilberforce, Q.C., and Oliver Smith (Sanderson, Lee, Morgan, 
Price & Cvu.); Geoffrey Cross, Q.C., Eustace W. -Rosktll, Q.C., 
and Peter Foster (Freshfields). 


[Reported by J. A. Grirritus, Esq., Barrister-at-Law] [2 W.L.R. 217 


Chancery Division 


HOUSING: DIFFERENTIAL RENT SCHEME : 
WHETHER ‘“ REASONABLE ” 


Summerfield v. Hampstead Borough Council 


Harman, J. 11th December, 1956 
Action. 


The plaintiff was the tenant of a council house on one of the 
defendants’ housing estates, which had been allotted to him in 
1934 soon after it was built. At that time he paid a rent of 13s. 
a week; he was subject to certain increases in rent which by 
1948 brought his rent to 22s. a week. Owing to the rising costs 
of building and maintenance, which produced a deficit on the 
housing revenue account, the defendants decided in 1951 to 
introduce a differential rent scheme, under which maximum 
tents were fixed, and rebates granted to tenants who could not 
afford the full rent. The scheme was applied first to new 
tenancies, but in 1954 it was extended to all houses on the 
defendants’ housing estates. The plaintiff's rent under the 
scheme was £2 a week, and it was conceded that his income 
precluded him from qualifying for a rebate. By this action he 
asked for a declaration that the decisions of the defendants 
introducing the differential rent scheme were ultra vires and null 
and void on the ground that the rent demanded was not a reason- 
able rent within the meaning of s. 83 of the Housing Act, 1936, 
mtey alia, since it was higher than the economic rent. The 
defendants contended that the rent was reasonable having regard 
to the price which the house would fetch on the open market. 
They fixed their rents by grouping their housing estates, and 
ascertaining the highest economic rent chargeable for houses in the 
§toup, and not by reference to any one house. 
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HARMAN, J., said that the main argument turned on what was 
called the ‘‘ economic rent.’”’ The sense in which this phrase 
was used appeared in a document issued by the Minister of 
Housing in 1953 in which he (his lordship) found the following 
definition: ‘‘ Economic Rent—The rent at which a house must 
be let in order to cover loan interest and sinking fund contribution 
and the cost of maintenance and management.”’ The plaintiff 
argued that no rent which substantially exceeded this figure 
could be a reasonable rent, and for this house that figure was in 
the neighbourhood of {1 a week. The defendants had not arrived 
at their figure of {2 a week capriciously ; they in fact related it 
to the economic rent not by taking any house or estate separately 
but by grouping the defendants’ housing estates and then 
ascertaining the highest economic rent chargeable for houses in 
that group. Exchequer housing subsidies were also pooled for 
the purposes of this calculation. The question for him (his 
lordship) was whether a charge was arrived at which could be 
said to be unreasonable. In his opinion it clearly could not, 
especially when accompanied by rebates designed to help the less 
wealthy members of the community. It was true that the richer 
contributed to some extent towards the rents of the poorer, 
but this was an inescapable feature of any rebate scheme, for if 
the maximum rents were based on the economic rent and rebates 
were given off that figure it would follow that every rebate scheme 
produced a deficiency which had to be supplied by the general 
body of ratepayers. It was also true that tenants on the older 
estates would pay more because new estates were built at greater 
cost, but he could see no reason why a local authority might not 
spread its costs over all its properties, at any rate to the extent 
within a figure which was not unreasonable from a market point 
of view. The notion that a council house or estate had necessarily 
to be run at a loss seemed to him to find no justification in the 
Housing Acts, which contemplated losses but also contemplated 
profits—see s. 130 of the Housing Act, 1936. There was a more 
fundamental flaw in the argument advanced on the plaintiff’s 
behalf. He (his lordship) demurred to the whole theory that 
there was some duty placed on local authorities to limit the 
rent they charged by reference to the prime cost of their houses 
when built. No other houseowner did so, and he could see no 
reason why local authorities alone should be so constrained. 
The value of money changed, wealth shifted from one part of the 
community to another, and in his judgment the tenant of a council 
house was not entitled to insist on being favoured above his 
neighbours, and for the tenant who could afford it a rent was 
not unreasonable if it were no higher than his neighbour would 
pay who had to rely on the open market. Therefore he dismissed 
the action. Action dismissed. 


APPEARANCES : Dingle Foot, Q.C., Ralph Millner and Miss J. R. 
Bisschop (Pearce & Sons); Sir Andrew Clark, Q.C., and Kenneth 
Jones (B. H. Wilson). 


{Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [1 W.L.R. 167 


Queen’s Bench Division 


PRACTICE DIRECTION (FIXED DATES FOR 
NON-JURY ACTIONS) 


Lord Goddard, C.J. 14th January, 1957 


Lorp GoppDarpD, C.J., announced the scheme for the fixing of 
dates for non-jury actions, details of which were given at p. 85, 
ante. Having announced the details of the scheme, his lordship 
added that Lord Evershed’s Committee were of the opinion 
that nothing would be more conducive to the saving of costs 
than having fixed dates for trial. The scheme had been framed 
with that object ; it was of course an experiment, and time would 
show if and what alterations might be needed. Fixed cases 
might take somewhat longer to come on for trial than did those 
in the list at present. In former days there were often complaints 
about the law’s delay: during last sittings and for some time 
previously cases were heard within three and a half months of 
being set down, and judging by the number of applications for 
postponement it was clear that that interval was by no means 
too long for their adequate preparation. As the postponement 


of fixed cases would only be granted for the most compelling 
reasons, it would be advisable for parties to choose dates sufficiently 
far in advance to make sure that they would be ready when the 
time for trial arrived, and they would no doubt consider that if 
that involved some delay it was not too high a price to pay for 
the convenience and certainty of a fixed date. 


It should also 
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prove a great convenience for witnesses, more especially experts 
and medical men, to know well in advance the day that they would 
be required to attend. The scheme would, his lordship hoped, 
work without any or at least with only a minimum of formality ; 
no summons would be required for applications either to the clerk 
of the lists or to the judge ; a notice was all that was necessary. 
His lordship also hoped that parties would make every effort to 
agree on a date, having first ascertained at the office what days 
were open. All that then need be done was to notify the office 
by leaving there the convenient form which the clerk of the lists 
had prepared. His lordship was arranging that the same judge 
should for the future be in charge of both the General and Fixed 
Lists during the whole of a sittings, and Ashworth, J., would be 
in charge till Easter. 


{Reported by Miss J. F. Lams, Barrister-at-Law) {1 W.L.R. 183 


Probate, Divorce and Admiralty Division 


SHIPPING: SALVAGE: PERSONAL AWARD: CON- 
SIDERATION OF TAX ELEMENT 


Tantalus (Master and Crew) v. Telemachus, Her Cargo 
and Freight (Owners) 
The Telemachus 
7th December, 1956. Willmer, J. 

Action. 

The master and crew of the Tantalus claimed salvage award 
for services rendered to the Telemachus, her cargo and freight. 
30th vessels were in the same ownership. The value of the 
salved property and the ship were agreed respectively at £677,440 
and £465,000. The owners of the Telemachus, her cargo and 
freight admitted that salvage services had been rendered. 

WILLMER, J., said that he had raised in argument the question 
whether taxation was an element which ought to be taken into 
consideration, particularly having regard to the decision in 
British Transport Commission v. Gourley [1956] A.C. 185. It 
appeared to him that in principle the same considerations as 
applied to an award of damages in favour of an injured plaintiff 
should properly also apply to an award of salvage in the case of 
a plaintiff who had performed personal services. More par- 
ticularly was that so when one paid regard to the principles of 
public policy underlying the law relating to salvage awards. 
In modern conditions it would be quite unreal, when one was 
dealing with personal services, to ignore the possible effect of 
taxation on the amount of the salvage award. If one were to 
ignore it one would be cutting at one of the root principles on 
which salvage was awarded, namely, that of encouragement to 
mariners to perform services of a salvage nature. If allowance 
was not made for the fact of taxation, it simply meant that the 
reality of the award in such cases was so much the less. In 
those circumstances he had taken that matter into consideration, 
not by way of any exact calculation but in a rough and ready way, 
simply as an element to be considered. One was in much the same 
position with regard to that as in relation to expenses necessarily 
incurred in the performance of a salvage service. For many years 
that had been an element taken into consideration in awarding sal- 
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vage. In the case of personal services one ought to pay just thesame 
regard to the incidence of taxation as, in the case of other services, 
one paid to the incidence of expenses necessarily incurred. In 
the award which he proposed to make in the case of the master 
and of such proportion of the crew as were of European extraction, 
he had therefore thought the liability to taxation was an element 
to be taken into consideration ; and the awards would be larger 
than they would have been had the tax element been wholly 
disregarded. This case merited an award to the master of £800, 
and to the crew, in respect of whom he was only asked to make 
one consolidated award, of £1,800, making a total of £2,600. 
Judgment for the plaintiffs. 
APPEARANCES: J. B. Hewson 
R. F. Stone (Batesons & Co., Liverpool). 
{Reported by Mrs. Irgnz G. R. Mosss, Barrister-at-Law] 


(Alsop, Stevens & Co.); 


[2 W.L.R. 200 


Courts-Martial Appeal Court 


CRIMINAL LAW: ACCEPTING A BRIBE AS 
INDUCEMENT TO SHOW FAVOUR: NO NECESSITY 
TO PROVE THAT FAVOUR IN FACT SHOWN 


R. v. Carr 
Lord Goddard, C.J., Hilbery and Ormerod, JJ. 
29th November, 1956 
Application for leave to appeal against conviction. 


The applicant, then a major in the Royal Engineers, was 
convicted by a court-martial at Agaba, Jordan, of taking a 
bribe contrary to s. 1 (1) of the Prevention of Corruption .\ct, 
1906, and, under s. 40 of the Army Act, of improper disposal of 
stores. The applicant applied for leave to appeal against 
conviction on grounds not relevant to this report. 

Lorp GopparpD, C.J., said that leave to appeal would not be 
given, but he wished to say a few words for the guidance of 
prosecuting officers and judge advocates. The applicant was 
charged with taking a bribe, an offence against the Prevention 
of Corruption Act, 1906. The judge advocate told the officers 
of the court-martial that they must not only be satisfied that he 
received a bribe as an inducement to show favour, but also that 
he did show favour. That was not so; the bribe was given to 
him as an inducement to show favour. It did not matter if he 
did show favour. If a person did what was called a double- 
cross, and did not do what he was bribed to do, that was no 
reason why he should be acquitted of taking a bribe. If a 
person took a bribe and went straight off to someone in authority 
and said: ‘‘ Here is the bribe he has given me,”’ that might show 
that he was not acting corruptly. In the present case, the direction 
was quite wrong, but it was given in favour of the applicant, 
not against him. If there was an idea that in such an offence 
it was necessary to show that the person did that which the 
bribe was given him to do, it was an impression that should 
be corrected. Application dismissed. 

APPEARANCES: D. Lloyd and Julian Byng (Lomer & Wheater) ; 
E. Garth Moore (Director of Army Legal Services). 


(Reported by Miss J. F. Lams, Barrister-at-Law]) {1 W.L.R. 165 


AND WHITEHALL 


Local Government (Allowances to Members) Regulations, 1957. 
(S.I. 1957 No. 51.) 5d. 
Local Government (Travelling Allowances, etc.) (Scotland) 
Amendment Regulations, 1957. (S.I. 1957 No. 52 (S. 4) 
Minister of Fuel and Power (Change of Style and Title) Order, 
1957. (S.1. 1957 No. 48.) 

National Health Service (Remission of Dental Charges) Order, 
1957. (S.I. 1957 No. 11.) 

National Health Service (Travelling Allowances, etc.) Amendment 
Regulations, 1957. (S.I. 1957 No. 59.) 5d. 

National Health Service (Travelling Allowances, etc.) (Scotland) 
Amendment Regulations, 1957. (S.1. 1957 No. 60 (S. 5).) 5d. 

Nurses (Area Nurse-Training Committees) Amendment Order, 
1957. (S.I. 1957 No. -58.) 
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Petty Sessional Divisions (West Suffolk) Order, 1957. 
1957 No. 32.) 6d. 
Retention of a Cable, a Main and Pipes under a Highway 


(S.L. 


(Lancashire) (No. 1) Order, 1957. (S.I. 1957 No. 15.) 5d. 

Retention of Main Under Highways (Oxfordshire) (No. 1) 
Order, 1957. (S.1. 1957 No. 38.) 5d. 

Stopping up of Highways (Berkshire) (No. 1) Order, 1957. 
(S.1. 1957 No. 34.) 5d. 

Stopping up of Highways (Buckinghamshire) (No. 1) Order, 1957. 
(S.1. 1957 No. 30.) 5d. 


Stopping up of Highways (Cheshire) (No. 1) Order, 1957. 
(S.1. 1957 No. 16.) 5d. 
Stopping up of Highways (Chester) (No. 1) Order, 1957. 


(S.I. 1957 No. 17.) 5d. 

Stopping up of Highways (Denbighshire) (No. 1) Order, 1957. 
(S.I. 1957 No. 18.) 5d. 

Stopping up of Highways (Devon) (No. 1) Order, 1957. 
No. 14.) 5d. 

Stopping up of Highways (East Sussex) (No. 1) Order, 1957. 
(S.1. 1957 No. 27.) 5d. 

Stopping up of Highways (East Sussex) (No. 2) Order, 1957. 
(S.I. 1957 No. 28.) 5d. 


(S.1. 1957 


NOTES AND 


Honours and Appointments 


Mr. ANDREW B tack, C.B.E., has been appointed to the 
Monopolies Commission for a period of three years. 


Mr. WALTER ParKEs, of the Legal Department of the National 
Coal Board, has been appointed legal officer to the Royal 
Institute of British Architects. 

Mr. H. H. THomas, Town Clerk of Bishops Castle, Shropshire, 
has been appointed Town Clerk of Brackley, Northants, in 
succession to Mr. S. Morris, who has been appointed Town Clerk 
of Ruthin. 





Miscellaneous 
SALFORD HUNDRED COURT OF RECORD 


Section 41 of the Administration of Justice Act, 1956, dealing 
with the execution by county courts of judgments and orders of 
inferior courts, is among the sections of this Act brought into 
force on 1st January by the Administration of Justice Act 
(Commencement) (No. 2) Order, 1956 (S.I. 1956 No. 1979 (C. 17)). 
The effect of this in relation to the Salford Hundred Court of 
Record is that any judgment (including a judgment for the 
return of chattels) which has to be enforced outside the area of 
the jurisdiction of the court can now be enforced by the Head 
Bailiff sending a writ or precept for the recovery of the same to 
the registrar of any county court within the jurisdiction of which 
the party so liable may possess any goods or chattels. Hitherto, 
judgments for the return of chattels, or where the judgment debt 
exceeded £20, could only be enforced outside the jurisdiction by 
transfer to the High Court. 





FINAL DIVIDEND IN THE DISTRIBUTION OF 
ROUMANIAN PROPERTY 


The Board of Trade announces that the Administrator of 
Roumanian Property is about to pay out of Roumanian assets 
in the United Kingdom a second and final dividend of 3s. 8d. 
in the £ to claimants in the distribution whose claims have been 
established by the Administrator under the Treasury Directions 
of the 28th July, 1954. This dividend, with the first and interim 
dividend of 5s. in the £ announced in July, 1955, makes a total 
distribution of 8s. 8d. in the £. After making due provision for 
the expenses of distribution and reserves against legal claims or 
the upshot of the result of litigation at present in progress, the 
dividend exhausts the assets available for distribution to British 
creditors. It will accordingly no longer be possible for the Board 
of Trade to consider applications for the release ex gratia of the 
assets of individual Roumanians who were the victims of racial 
or religious persecution. This is a final dividend. No estimate 
can be made at present of the extent to which assets beyond those 
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Stopping up of Highways (Hertfordshire) (No. 1) Order, 1957. 
(S.I. 1957 No. 9.) 5d. 

Stopping up of Highways (London) (No. 1) Order, 1957. 
(S.I. 1957 No. 21.) 5d. 

Stopping up of Highways (London) (No. 2) Order, 1957. 
(S.I. 1957 No. 29.) 5d. 

Stopping up of Highways (London) (No. 3) Order, 1957. 
(S.I. 1957 No. 35.) 5d. 

Stopping up of Highways (London) (No. 4) Order, 1957. 
(S.L. 1957 No. 37.) 5d. 

Stopping up of Highways (Oxfordshire) (No. 1) Order, 1957. 


(S.I. 1957 No. 10.) 5d. 

Stopping up of Highways (West Riding of Yorkshire) (No. 1) 

Order, 1957. (S.1. 1957 No. 19.) 5d. 

Stopping up of Highways (West Riding of Yorkshire) (No. 2) 

Order, 1957. (S.I. 1957 No. 20.) 5d. 

Stopping up of Highways (Wigan) (No. 1) Order, 1957. (S.1. 1957 

No. 36.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


NEWS 


required for it will fall into hand, but it is most improbable that 
it will be sufficient to justify any further payments to creditors. 
In view of recent events in Hungary, the distribution of 
Hungarian assets by the Administrator of Hungarian Property 
to British creditors of Hungary whose claims have been established 
in the distribution has been deferred until after the Roumanian 
distribution. 


MAINTENANCE ORDERS (FACILITIES FOR 
ENFORCEMENT) ACT, 1920 


Home Office Circular No. 10/1957 refers to the Maintenance 
Orders (Facilities for Enforcement) Act, 1920, and to an Order 
in Council dated 6th February, 1922 (S.R. & O., 1922, No. 127) by 
which the Act was applied to British India. Since the coming into 
force of the Indian Independence Act, 1947, the Order in Council 
has (in accordance with s. 18 of the 1947 Act) had effect as if it 
applied the 1920 Act to the new Dominions of India and Pakistan 
as defined in the 1947 Act. Both before and after the passing 
of the 1947 Act the 1920 Act did not apply to the Indian States, 
which were not formerly part of British India. 

The Secretary of State, in consultation with the Secretary of 
State for Commonwealth Relations, has had under consideration 
the position of the former Indian States,*in view of changes 
which have taken place in India and Pakistan since the passing 
of the 1947 Act. The Secretary of State will now be prepared 
to forward absolute and provisional orders made by courts in 
this country for registration, confirmation and enforcement in 
any part of India or Pakistan. He has also informed the 
Secretary of State for Commonwealth Relations that he will be 
prepared to forward to courts in this country for registration, 
confirmation and enforcement orders originating in any part of 
India or Pakistan. 

Since Home Office Circular No. 10/1947 of 8th January, 1947, 
was issued, the Maintenance Orders (Facilities for Enforcement) 
Act has been extended to further parts of Her Majesty’s 
Dominions, and as a result of the passage of the Burma 
Independence Act, 1947, it no longer extends to Burma. A 
revised list of the parts of Her Majesty’s Dominions and British 
Protectorates to which the Act now extends is given below. It 
supersedes Appendix I to Home Office Circular 469,726/4 of 
15th June, 1925. 


Parts of Her Majesty’s Dominions and British Protectorates to 
which the Maintenance Orders (Facilities for Enforcement) Act, 
1920, has been extended by Orders in Council 
AFRICA 
Ashanti, Gambia (Colony and Protectorate), Gold Coast Colony, 
Gold Coast (Northern Territory), Kenya (Colony and Protec- 
torate), Mauritius, Nigeria (Colony and Protectorate), Nyasaland 
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(Protectorate), Rhodesia, Northern, tRhodesia, Southern, 
St. Helena, Seychelles, Sierra Leone (Colony and Protectorate), 
Somaliland Protectorate, +South Africa, Union of: +Cape of 
Good Hope, tNatal, tOrange Free State, +Transvaal, tHigh 


Commission Territories : + Basutoland, +Bechuanaland 
Protectorate, Swaziland, Uganda Protectorate, Zanzibar 
Protectorate. 

AMERICA 
Bahamas, Barbados, Bermuda, British Guiana, British 


Honduras, fCanada, Dominion of: +Alberta, tBritish Columbia, 
+Ontario, +Manitoba, +New Brunswick, *Newfoundland, +Nova 
Scotia, +Prince Edward Island, +Northwest Territories, 
+Saskatchewan, +Yukon Territory, Cayman Islands, Dominica, 
Falkland Islands and Dependencies, Grenada, Jamaica, Leeward 
Islands, St. Lucia, St. Vincent, Trinidad and Tobago. 


ASIA 


Aden (Colony and Protectorate), Brunei, tCeylon, Cyprus, 
Federation of Malaya, Hong Kong, tIndia, North Borneo, 


+Pakistan, Sarawak, Singapore. 





EUROPE 
Gibraltar, TGuernsey, tIsle of Man, t Jersey, Malta. 


AUSTRALASIA 


British Solomon Islands Protectorate, +tCommonwealth of 
Australia and Territories: +Australian Capital Territory, }New 
South Wales, tNorfolk Island, tNorthern Territory of Australia, 
+Papua, tQueensland, tSouth Australia, +Tasmania, + Victoria, 


+Western Australia, Fiji, Gilbert and Ellice Islands, +New 
Zealand. 

+ The Crown Agents do not act for the places marked with 7 and 
remittances for payment there cannot be made through them—vide r. 6. 


Wills and Bequests 
Mr. Maxwell Jackson, solicitor, of North Ferriby, Yorkshire, 
left £71,943 (£71,674 net). 


Mr. Harry Leighton Smith, solicitor, of Birmingham, formerly 
of Joinings Bank, Langley, left £12,285 (£10,699 net). 





OBITUARY 


Major H. T. ARGENT 


Major Herbert Thompson Argent, solicitor, of Saxmundham, 
He was admitted in 1906. 


died recently, aged 77. 


Mr. C. BAINBRIDGE 


Mr. Cuthbert Bainbridge, solicitor, of Newcastle upon Tyne, 
died recently, aged 82. He was admitted in 1899. 


Mr. A. W. M. MARSHALL 


Mr. Arthur William Montague Marshall, solicitor, of New 
Square, Lincoln’s Inn, W.C.2, died on 13th January, aged 88. 
He was admitted in 1894. 


Dr. H. WOODHOUSE 


Dr. Herbert Woodhouse, C.B.E., solicitor, of Hull, died on 
16th January, aged 97. He was Clerk of the Peace of the City 
and County of Kingston upon Hull from 1898 to 1952. He was 
admitted in 1885. 


SOCIETIES 


Over 300 solicitors and barristers crowded into the Niblett 
Hall on 17th January for the meeting arranged by the lawyers’ 
societies of the Conservative, Labour and Liberal parties. 
Sir Hartley Shawcross, Q.C., M.P., took the chair and gave an 
account of how the three societies had quickly organised joint 
action over Hungary and South Africa. He had to report that 
the attempt to secure the admission of British or other observers 
had not yet succeeded, but further efforts were being made. 
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Later in the evening, Mr. Andrew Martin, the chairman of the 
“Save Hungary ” Committee, said that he had received reports 
from Hungary that the efforts of the British group and of the 
International Commission of Jurists had had a great moral effect 
and had saved many lives. Sir Hartley Shawcross also paid a 
tribute to Mr. Gerald Gardiner, Q.C., for undertaking his mission 
to South Africa, and Mr. Gardiner gave a detailed account of his 
experiences and impressions. Mr. Norman Marsh, the secretary- 
general of the International Commission of Jurists, said that his 
organisation had been happy to co-operate with the British 
group, and would like to see some kind of permanent body 
established here. Such a body, widely representative of legal 
opinion, could render many services. It could co-operate with 
the I.C.J. in sending observers, organising conferences, exchanging 
information, and remedying breaches of the Rule of Law in 
territories where British lawyers felt that they had some 
responsibility. The aim of the I.C.J. was the upholding of civil 
liberties under the rule of law in every part of the world. Mr. Marsh 
concluded by telling the meeting that an exploratory committee 
had already started working on plans for such a body and that 
these would be made known as soon as possible. 


announces the 
5th February : 


The Soricirors’ ARTICLED CLERKS’ SOCIETY 
following programme for February and March: 
Debates on the motions ‘‘ That this House considers that 
politicians, like all good dogs, have had their day ”’ and “‘ That 
the legal profession should be nationalised,’ at The Law 
Society’s Hall, 6 p.m. for 6.45 p.m.; 14th February: Informal 
Dance, to gramophone records, at The Law Society’s Hall. 
Admission 1s. 6d.; buffet available; 6.30 to 10.30 p.m.; 
2lst February: Westminster Fire Office. By kind invitation 
of the chairman and board of directors a party composed of 
not more than fifty members of the society will visit the 
Westminster Fire Office, 27/28 King Street, Covent Garden, 
London, W.C.2, from 6.30 to 9.00 p.m. Several of the directors 
will be present, and a buffet will be provided in the magnificent 
Board Room. Meet at 6.30 p.m. at “the Westminster ” ; 
26th February: Debate with the University of London Union 
on a motion to be announced. At The Law Society’s Hall, 
6 p.m. for 6.45 p.m.; 28th February: Scottish Reels at the 
Masonic Hospital. Meet Patrick Wright at Charing Cross 
Underground Station at 7.30 p.m.; and 29th March: Spring 
Dance. Details later. 








THE CARDIFF Law STUDENTS’ Society held their annual dance 
on 26th December at the Whitehall Rooms, Park Hotel, Cardiff. 
Three hundred guests attended. 






PRACTICE NOTE 


ORIGINATING SUMMONS. 
CERTIFICATE 

A certificate of marriage should be lodged in the Registry 

on application to issue an originating summons for leave to 

present a petition for divorce within three years of the marriage. 


MARRIAGE 


DIVORCE. 


If leave is given on the originating summons the Registry 
will transfer the certificate to the petition. If the application 
is refused the certificate will be returned to the applicant or his 
solicitor. 

B. Lone, 
Senior Registrar, 


21st January, 1957. Divorce Registry. 
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